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PREFACE 


One  of  the  two  aims  of  this  hook  is  to  submit  to 
the  legal  profession  a  brief,  but  nevertheless  reasonably 
comprehensive,  statement  of  the  gist  of  the  Canadian 
decisions  on  the  subject  in  question. 

The  other  aim,  and  decidedly  the  main  one,  is  to 
offer  a  ‘‘Where  to  Find  Your  Law”  as  to  these  deci¬ 
sions  :  the  reader  being  expected  to  examine  the  cited 
cases  for  himself  (and  thereby  to  verify,  modify  or 
amplify  the  propositions  here  submitted). 

I  am  indebted  to  my  friends,  J.  C.  Collinson  and 
B.  L.  Deacon,  barristers  of  Winnipeg,  for  corrections, 
suggestions  and  other  assistance  in  the  work. 

F.  Heap. 

Winnipeg,  Manitoba,  January,  1926. 
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Addenda 


ADDENDA 


While  the  book  is  in  the  press  two  important  judgments  have  been 
reported  from  Saskatchewan  and  Alberta,  respectively,  namely: 

Stankievich  v.  Armaeost  (1926)  W.W.R.,  Vol.  1,  p.  22  (by  Honorable 
Mr.  Justice  Ives). 

Jaegle  v.  Feuerborn  (1926)  W.W.R.,  Vol.  1,  p.  80  (by  the  Saskatchewan 
^  Court  of  Appeal). 

Both  are  cases  of  lack  of  title  on  the  vendor’s  part  to  the  mines  and 
minerals  in  respect  of  the  land  sold.  Both  judgments,  following  Gutschen- 
ritter  v.  Ball  (1925)  S.C.R.  68,  hold  that  in  a  (common)  sale  of  lands  (for 
farming  purposes,  etc.),  where  the  land  was  homesteaded  since  1889  (in 
which  year  mineral  reservations  were  introduced  into  all  patents),  a  pur¬ 
chaser  (especially  if  he  was  aware  of  the  land  having  been  so  homesteaded) 
will  be  presumed  not  to  expect  to  get  the  mines  and  minerals:  and  hold 
that  the  vendor  in  such  cases  is  under  no  obligation  to  disclose  his  lack  of 
title  in  this  respect,  and  that  the  partial  lack  of  title  is  neither  ground  for 
rescission  by  the  purchaser  .nor  ground  of  defence  against  the  vendor  suing 
for  specific  performance. 

In  Gutschenritter  v.  Ball  there  was  a  provision  in  the  contract  whereby 
the  purchaser  accepted  the  vendor’s  title,  but  in  each  of  these  subsequent 
cases  there  was  no  such  provision,  and  the  Court  held  that  the  presence  of 
such  a  clause  is  not  essential  to  the  rule  or  holding  meptioned  above. 

This  means  the  practical  overruling  of  a  considerable  number  of  earlier 
decisions  in  these  two  provinces.  The  two  judgments  should  be  noted  in 
connection  with  Sections  235,  276,  278,  302,  305,  306  and  308  of  this  book. 
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lA.  WHAT  THE  TERM  “LAND”  INCLUDES 

Fixtures 

1.  Things  attached  to,  or  set  upon,  the  land  b}^  a 
purchaser  of  the  land,  with  the  object  of  improving 
the  property,  and  of  permanent  '(as  distinguished 
from  occasional)  affixing,  are  fixtures  and  part  of  the 
realty. 

(S.)  Hamilton  V.  Lindsay  (1923)  1  W.W.R.  1243  (holding 
a  barn,  tank,  furnace,  etc.,  to  be  fixtures  and  not 
removable  by  purchaser :  the  vendor’s  remedy  being 
damages  or  mandatory  injunction  to  return  or 
''  restore) . 

(S.)  Sun  Life  v.  Imperial  Lumber  Co.  (1923)  3  W.W.R. 
1136. 

(A.)  Kokomo  Investment  Co.  v.  Dominion  Harvester  Co. 
(1918),  3  W.W.R.  366  (holding  as  chattels 

machinery  for  making  shells  for  the  Great  War). 

(A.)  Daly  v.  Brennand  (1921)  2  W.W.R.  658,  16  A.L.R. 
503. 

(M.)  McKenzie  v.  Ferguson  (1923)  3  W.W.R.  1089 

(holding  as  fixtures  a  stable,  a  garage  and  a  lean-to, 
though  not  physically  annexed  to  the  foundations, 
but  held  in  place  by  gravity). 

(O.)  Stack  V.  Eaton,  4  O.L.R.  335  (gas  and  electric  fixtures 
of  store). 
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—  This  applies  in  favor  of  a  vendor  of  land  against 
a  snb-23nrchaser  thereof  who  erects  a  house  thereon. 

(Can.)  Travis-Barker  v.  Keid  (1923)  3  W.W.R.  451. 

Slight  annexation  to  the  soil  is  sufficient,  as 
between  vendor  and  purchaser  to  constitute  the  tiling 
annexed  a  fixture. 


(R.S.)  Magoret  v.  Industrial  Co-operative,  55  N.S.R.  29. 

(O.)  Haggert  v.  Brampton,  26  O.R.  224  (28  S.C.R.  174). 

(S.)  But  see  Morrison  v.  Thomas  (1922)  1  W.W.R.  215 
(owner  licensed  A  to  erect  barn  for  temporary 
purpose,  and  B  bought  land  with  notice  of  license  and 
purpose). 


2.  A  provision  in  a  contract  for  sale  of  land  that 
all  improvements  put  on  the  land  shall  remain  there 
final  payment  does  not  affect  a  sub-purchaser 
of  the  land  who  buys  without  notice  of  the  provision 

^2r  j  f ^"^^/emove  a  building  erected  bv  him  not 
affixed  to  the  soil. 


(A.)  Graves  v/  James,  9  W.L.R.  220. 

i  vendor  of  the  land  reservino-  a 

leasehold  interest  does  not  affect  the  question. 

(A.b.)  Magoret  v.  Industrial  Co-operative,  ante. 

fioes  such  a  provision  apply  to  a  building 
not  elected  by  the  purchaser  of  the  land  (but  placed 
by  him  thereon),  which  he  has  bought  under ^a  lien 
the  ffiififfing)^.^^  no  estoppel  against  the  seller  of 

(S.)  ITelmer  v.  Grain  (1925)  2  W.W.R.  509 

the  a  purchaser  of 

tile  land  may,  upon  rescission  of  the  land-sale  enn- 

tract  for  his  default,  be  retained  by  the  vendor  of  the 

land,  as  against  an_  unpaid  seller  of  the  chattel 

notwithstanding  a  lien  agreement  in  favor  of  the 


36,  R.S.O.  1914). 
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(O.)  Dominion  Bridge  Co.  v.  British  American  Co.,  56 
O.L.R.  289. 

Crops 

3.  Growing  crops  put  in  by  an  occupant  under  a 
license  or  lease  are  chattels  as  against,  and  do  not 
pass  to,  a  subsequent  purchaser  of  the  land  under  a 
certificate  of  title  issued  to  him. 

(S.)  Gardner  v.  Staples,  30  W.L.R.  866,  8  S.L.E..  149, 
8  W.W.R..  397,  21  D.L.R.  814  (purchaser’s  know¬ 
ledge  at  the  sale  as  to  the  occupant’s  license  to  enter, 
cut  and  remove,  was  held  to  operate  as  a  confirma¬ 
tion  of  such  license). 

—  But  it  is  otherwise  where  the  conveyance  ex¬ 
pressly  transfers  the  right  to  the  crop. 

(O.)  Wood  V.  Long,  5  U.C.C.P.  204. 

—  Or  where  a  mortgagee  has  taken  possession  of  the 
land  with  a  crop  growing  thereon,  and  sells  the  land 
through  the  court,  and  no  express  exception  of  the 
crop  is  made  in  the  advertisement  of  sale. 

(0.)  McDowell  V.  Phippen,  1  O.R.  142.  ^ 

4.  Haih  which  at  the  time  of  a  permit  to  cut  the 
same  is  about  ready  to  cut,  and  which  the  permittee 
is  to  cut  and  remove  immediately,  is  a  chattel. 

(M.)  Predkin  v.  Glines,  9  W.L.R.  393,  18  M.R.  249  (the 
warranty  of  title  implied  on  a  sale  of  goods  was  held 
applicable  against  the  person  selling  the  permit). 

5.  But  hay  to  be  grown,  and  not  in  existence  at 
the  time  of  sale  thereof,  is  an  interest  in  the  land. 

(M.)  Decock  v.  Barrager,  10  W.L.R.  709  (permittee' was 
held  justified  in  taking  hay  cut  by  a  subsequent 
lessee,  although  the  permit  expressly  provided  that  it 
was  to  terminate  upon  a  lease  or  sale  of  the  land: 
the  termination-provision  being  '  construed  strictly, 
and  held  inapplicable  where  only  part  of  the  land 
was  leased). 

(M.)  Sharpe  V.  Dundas,  18  W.L.R.  86,  21  M.R.  194  (owner 
of  land,  after  selling  hay  permit  (unregistered), 
sold  and  transferred  the  land  to  another,  who  became 
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registered  owner  of  an  indefeasible  title:  the  owner 
was  held  liable  in  damages  to  the  permittee). 

(S.)  Kirk  V.  Lord  (1920)  3  W.W.E.  91  (same  as  last  case, 
except  that  the  purchaser  of  the  land  held  a  mere 
agreement  of  sale,  and  on  this  account  was 
postponed  to  the  prior  permittee). 


Timber  and  Gravel 


6.  A  license  to  cut  growing  timber,  if  it  practically 
gives  exclusive  possession  of  the  land  on  which  it 
grows,  is  an  interest  in  such  land. 

(P.C.)  McPherson  v.  Temiscaming  (1913)  A.C.  145 
(holding  it  saleable  under  a  fi.  fa.  lands). 

(0.)  Thomson  v.  Playfair  (Ko.  1)  25  O.I.R.  365,  2  D.L.R. 
37,  26  O.L.R.  624  (Statute  of  Frauds) 

(0.)  Macdonell  v.  McKay,  15  Grant  391  (Statute  of 
Irauds). 

(0.)  Summers  v.  Cook,  28  Grant  179  (vendor’s  lien). 

(O.)  Ford  V.  Hodgson,  3  O.L.R.  526  (vendor’s  lien). 

(O.)  Bridge  V.  Johnston,  6  O.L.R.  370  (vendor’s  lien). 

(O.)  Hoefler  v.  Irwin,  8  O.L.R.  740  (Statute  of  Frauds). 

But  not  unless  it  gives  such  possession. 

(K.B.)  Kerr  v.  Connel,  2  H.B.K.  233  (holding  such  a 
license,  as  distin^ished  from  a  sale  of  all  or  part 
ot  the  standing  timber,  conveys  no  interest  in  land 
and  gives  no  property  in  the  timber). 


7.  A  sale  of  the  gravel  in  specified  land  is  a  sale 
of  an  interest  in  such  land. 

(K.S.)  Dominion  Supply  v.  Foley,  53  H.S.R.  333. 


IB.  NATURE  OF  THE  PARTIES’  INTERESTS 

The  Purchaser’s  Interest 

8.  A  purchaser’s  right  is  not  an 
“equitable  title,”  untifhe  has  paid  the  price 

further  than)  a  court  of  e^St^/luld' 


IB.  Nature  of  the  Parties’  Interests 
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circumstances  of  the  case  grant  the  purchaser  specific 
performance  of  the  contract. 

(P.C.)  Howard  V.  Miller,  22  D.L.R.  75  (1915)  A.C.  318. 

(A.)  Adanac  Oil  Co.  v.  Stocks,  28  D.L.R.  215,  33  W.L.R. 

864,  9  W.W.R.  1521,  11  A.L.R.  214. 

(S.)  Weidman  v.  McClary  (1917)  2  W.W.R.  210. 

9a.  As  to  a  purchaser’s  lien  for  purchase-monies 
paid,  etc.,  in  case  of  rescission,  see  Nos.  217  and  294. 

The  Vendor’s  Interest 

10.  The  vendor’s  interest  is  “an  interest  in  the 
land”  under  the  Assessment  Act,  entitling  him  to 
receive  a  tax  sale  surplus  in  respect  thereof. 

(A.)  Hetu  V.  Morinville  (1918)  1  W.W.R.  666,  13  A.L.R. 

115. 

11.  And  is  a  “mortgage”  within  the  meaning  of 
that  term  in  the  Mortgage  Act  (and  entitled  accord¬ 
ingly  to  the  benefit  of  fire  insurance  monies). 

(0.)  Scott  V.  Crinnian,  44  D.L.R.  20,  43  O.L.R.  430. 

12.  In  the  administration  of  the  estate  of  a 
deceased  vendor,  whether  testate  or  intestate,  the 
right  to  the  balance  of  purchase  monies  is  personalty. 

(Can.)  In  re  Churcli  (1923)  3  W.W.R.  405. 

12a.  As  to  a  vendor’s  lien  for  unpaid  purchase- 
monies,  see  Part  8C. 

Effect  of  the  Torrens  System 

13.  Equitable  doctrines  and  jurisdiction  still  hold 
good  under  this  system,  and  equitable  interests  are 
still  in  general  recognized,  given  effect  to,  and 
protected  thereunder. 

(Can.)  In  re  Churcli  (1923)  3  W.W.R.  405,  S.C.R.  642. 

(Can.)  Jellett  v.  Wilkie,  26  S.C.R.  283. 

(Can.)  Grace  v.  Kuebler,  56  S.C.R.  1. 

(M.)  Re  Massey  and  Gibson,  7  M.R.  172. 

(Can.)  McKay  v.  McDongal,  64  S.C.R.  1. 

(S.)  vSee  re  Jamieson  Caveat,  23  W.L.R.  921  (as  to  efl'ect  of 
a  transfer  on  a  restrictive  covenant  in  a  contract  of 
sale  completed  thereby) . 

See  No.  610. 
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Judgments  by  Third  Persons  Against  Vendor 

14.  A  judgment  by  a  third  person  duly  registered 
registered  or  lodged  in  the  form  of  a  fi.  fa.  lands  with 
the  sheriff  against  the  vendor  before  a  sale  of  land, 
binds  same,  and  creates  a  saleable  interest  (or  lien) 
therein  in  the  judgment-creditor. 

(0.)  Spohn  V.  Ryckman,  7  Grant  388. 

(S.j'Ruttle  V.  Rowe  (1919)  2  W.W.R.  707,  12  S.L.R, 
280. 

—  Even  though  the  title  stands  in  the  name  of  a 
trustee  for  the  vendor. 

(0.)  Re  Trusts  Corporation  of  Ontario  and  Medland,  22 
O.R.  538. 

—  And  the  rule  applies  where  the  judgment  is 
against  a  cestui  qui  trust  of  the  vendor. 

(O.)  Re  Lewis  and  Thorne,  14  O.R.  133  (vendors  were 
executors,  and  judgment-debtor  was  one  of  the 
devisees  amongst  whom  the  will  directed  distribution 
of  the  land,  then  unsold). 

15.  When  such  registration  or  lodging  is  after  the 
sale,  no  interest  (or  lien)  is  created  in  the  judgment- 
creditor  where  the  vendor  has  no  real  interest  by 
reason  of  having  previously  received  the  purchase 
money  in  full,  or  of  having  previously  assigned  his 
right  to  such  monies. 

(B.C.)  Entwisle  v.  Lenx,  9  W.L.R.  317,  14  B.C.R.  56 
(a  defective  conveyance  had  been  given  to 
purchaser). 

(Can.)  Jellett  v.  Wilkie,  26  S.C.R.  283  (a  transfer  had 
been  given  to  purchaser  but  not  registered) . 

(A.)  Baines  v.  Sharpe  (1924)  2  W.W.R.  462  (assignment 
absolute  in  form  but  only  as  collateral  security). 

16.  Where  such  registration  or  lodging  is  after 
the  sale,  and  the  vendor  still  has  purchase  monies 
coming  to  him,  the  decisions  seem  conflicting  as  to 
whethei  an  interest  (or  lien)  in  the  land  is  so  created 
in  favor  of  the  judgment-creditor. 


IB.  Na  TUKE  OF  THE  PaRTIEs’  INTERESTS 
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Affirmative  Decisions : 

(]5.C.)  Peck  V.  Sun  Life,  1  W.L.R.  302,  2  B.C.R.  215 
(holding  vendor  has  interest  proportional  to  amount 
of  unpaid  purchase  monies). 

(0.)  Robinson  v.  Moffat,  37  O.L.R.  52,  31  D.L.R.  490. 

(A.)  Adanac  Oil  Co.  v.  Stocks,  33  W.L.R.  864,  9  W.W.R. 
1521,  28  D.L.R.  215,  2  A.L.R.  214. 

(A.)  Morton  V.  Hoffert  (1924)  2  W.AV.R.  529  (assignment 
subsequent  to  judgment  money  paid  into  court  by 
purchaser  and  interpleaded  over). 

(S.)  AA'eidman  v.  McClary  (1917)  2  W.AAkR.  210  (holding, 
however,  that  a  purchaser  paying  vendor  without 
actual  notice  of  fi.  fa.  is  entitled  to  protection  and 
to  order  removing  fi.  fa. ) . 

(In  Alberta  legislation  of  1921  expressly  made  the  vendor’s 
lien  exigible  under  fi.  fa.  In  Saskatchewan  the  Crop  Payment 
Agreements  Act  of  1924  makes  the  vendor’s  interest  under 
such  an  agreement  exigible  under  fi.  fa.  even  before  division  of 
the  crop.) 

negative  Decisions: 

(O)  Parke  v.  Riley,  2  E.  &  A.  215. 

(0.)  In  re  Trusts  Corporation  of  Ontario  and  Boehmer,  26 
O.R.  191.  I 

(P.E.I.)  Reddin  v.  Jenkins,  1  P.E.I.R.  232. 

^  (M.)  Bank  of  Montreal  v.  Congdon,  2  M.R.  366,  6  D.L.R. 

376. 

(M.)  FenS'Om  v.  Shore,  '22  AI.R.  595,  22  W.L.R.  514,  3 
W.W.R.  607  (so  holding  though  the  sale  was  only 
verbal). 

(A.)  Seay  v.  Summerville  Hardware  (1917)  1  AV.AV.R. 
1497. 

(A.)  Traunweiser  v.  Johnson,  31  W.L.R.  714,  8  W.W.R. 
1028,  23  D.L.R.  70,  2  A.L.R)  224. 

(A)  Merchants  Bank  v.  Price,  27  AVkL.R.  48,  5  W.W.R. 
1279,  16  D.L.R.  14. 

Judgments  by  Third  Persons  Against  Purchaser 

17.  Whether  a  registered  judgment  or  fi.  fa.  lands 
lodged  with  the  sheriff  against  the  purchaser  binds 
the  land  and  creates  an  equitable  interest  (or  lien) 
therein  in  the  judgment-creditor,  depends  on  the 
wording  of  the  legislation  of  each  province  on  the 
point. 
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(A.)  H.  B.  Coy.  V.  Bulloch  (1925)  2  W.W.R.  559  (holding 
in  the  negative). 

(S.)  C.P.R.  V.  Silzer,  14  W.L.R.  274,  3  S.L.R.  162  (ditto). 

(IST.W.T.)  Boez  v.  Spiller,  1  W.L.R.  366,  6  Terr  225 
(ditto). . 

(0.)  Ward  V.  Archer,  24  O.R.  650  (holding  in  the 
affirmative  and  awarding  specific  performance  against 
(original)  vendor  to  buyer  at  sheriff’s  sale  of  interest 
of  assignee  of  purchaser). 

—  The  judgment  does  not  so  bind  or  create  such 
an  interest,  where  the  purchaser’s  interest  is  inde¬ 
finable  or  not  specificall}^  enforceable. 

(S.)  Boss  V.  Sterling  Loan,  8  W.W.R.  569,  8  S.L.R.  289. 
31  W.L.R.  860  (purchaser  was  so  in  default  as  to  be 
■  disentitled  to  specific  performance). 

(S.)  C.P.R.  V.  Silzer,  ante. 

(S.)  Weyerhauser  V.  Scott  (1924)  2  W.W.R.  605,  3  D.L.R 
605. 

— -  N or  where  the  purchaser  has  previously  assigned 
his  interest  (even  though  the  assignment  is 
unregistered) . 

(S.)  Hallson  V.  Brounstein  (1924)  3  W.W.R.  845. 

(Can.)  McKillop  v.  Alexander,  45  S.C.R.  551. 

(P.C.)  Howard  v.  Miller  (1915)  A.C.  318,  22  D.L.R.  75. 

—  Where  it  does  so  bind,  a  subsequent  quit-claim 
from  the  purchaser  to  the  vendor  is  of  no  effect  as 
against  the  judgment-creditor. 

(S.)  Briggs  V.  Carson  (1924)  3  W.W.R.  465  (an  alimony 
judgment). 

—  As  to  crop  payment  agreements,  see  8  D. 

18.  The  interest  or  right  of  a  registered^  j lodg¬ 
ment-creditor  of  a  purchaser  does  not  give  him  a 
right  to  be  served  Avith  a  i^endor’s  notice  of  cancella- 
tion  for  default,  or  status  to  seek  equitable  relief 
against  forfeiture  effected  thereby. 

(M.)  McGregor  v.  Withers,  15  Al.R.  434  (a  countv  court 
.P^agment:  a  crop-payment  agreement). 

But  does  give  him  a  right  to  redeem. 

(8.)  Briggs  V.  Carson,  ante  (holding,  however,  that  the 
judgment-creditor  is  not  entitled  to  an  accounting  of 
t  le  rents  and  profits  since  the  vendor  resumed 
possession  of  the  land). 
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Offer  (Assignment  of)  .  143 

Acceptance  (Form)  .  144-152 

Acceptance  (Time  and  Place)  .  153-158 

Options  (Nature  and  Consideration)  .  159-165 

Options  (Duration)  .  166-172 

Options  (Acceptance  or  Exercise)  .  173-179 

Parties  Not  Ad  Idem  (Something  Left  to  Future 

Decision)  .  180-183 

Parties  Not  Ad  Idem  (Misunderstanding)  .  184-187 

Parties  Not  Ad  Idem  (Vagueness  or  Doubt)  ....  188 

Want  of  Mutuality  .  189 

Rights  After  Contract-Negotiations  Fail  .  190 

Miscellaneous  .  191-193 
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Section  Nos. 

2E.  Misrepresentation  .  (194-230) 

Materiality  and  Inducement  .  194-201 

Misrepresentation  by  Agents,  etc .  202-206 

Rescission  (or  Declaration  by  the  Court  of  the 

Fact  of  Extra-Judicial  Rescission  by  a  Party)  207-217 

Abatement  or  Compensation  .  218, 219 

Election  to  Affirm  .  220-222 

Damages  .  223-229 

Estoppel  . 230 

2F.  Fraud  (other  than  Direct  Misrepresentation  as  to  the 

Property)  .  (231-245) 

By  Vendor  .  231-235 

By  Purchaser  .  236-239 

Miscellaneous  .  240-245 

2G.  Mistake  .  (246-267) 

(a)  In  the  Formation  of  the  Contract  Before  Its 

Reduction  to  Writing .  246-258 

General  Right  to  Relief  .  246-255 

Election  to  Affirm  .  256 

After  Conveyance  .  257,258 

(b)  In  the  Reduction  to  Writing  .  259,  267 

2H.  Want  or  Defect  of  Title  .  (268-330) 

What  Constitutes  (in  Case  of  Encumbrances)  ....  268-272 

What  Constitutes  (where  Vendor’s  Title  is  Under 

Prior  Agreement)  .  272-275 

What  Constitutes  (General)  .  276-286B 

Purchaser’s  Recovery  of  Monies  Paid,  etc .  287-296 

Purchaser’s  Right  to  Compensation  in  Lieu  of 

Rescission  .  _  297-300A 

Provisions  for  Accepting  or  Objecting  to  Title  ....  301-305 

Implied  Acceptance  of  Title  by  Conduct  after 

Contract  .  306-317 

Conditions  of  Purchaser’s  Right  to  Rescind  .  318-320B 

Time  and  Mode  of  Effecting  Rescission  .  321-330 

2J.  Illegality  .  331-336 

2K.  Collateral  Oral  Agreements  .  337-442 


2A.  PARTIES  AND  POWER  TO  CONTRACT 

Agents 

19.  Authority  to  sell  laud  may  be  given  verballv. 

(M.)  Mcllvride  v.  Mills,  1  W.L.R.  229,  16  M.R.  276. 

(Can.)  Gilmour  V.  Simon,  27  S.C.R.  422. 

(Can.)  Peacock  v.  Wilkinson,  51  S.C.R.  319  (holding  that 
authority  to  sell  need  not  be  in  writing,  but  if  not 
written  must  be  proven  either  with  corroboration  or 
with  convincing  clearness). 

20.  An  agent  to  sell  land  cannot  delegate  bis 
authority. 

(0.)  Boland  v.  Philp,  5  D.L.R.  81,  affirmed  6  D.L.R!  863 
23  O.W.R.  185. 
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21.  An  agent’s  express  authority  to  sell  land  will 
be  construed  strictly. 

(Can.)  Elk  Lumber  Co.  v.  Crows  iSTesI;  Pass  Coal. Co.,  39 
S.C.R.  169. 

I 

—  Authority  to  sell  for  cash  does  not  authorize 
acceptance  of  a  bill  of  exchange. 

(O.)  Brown  V.  Smart,  1  E.  &  A.  141. 

—  Authority  to  sell  on  deferred  payments  with 
interest  does  not  authorize  a  sale  with  the  privilege 
of  prepayment. 

(Can.)  Elk  Lumber  Coy.  v.  Crows  ISTest  Pass  Co.,  ante. 

—  Authority  to  a  company  to  sell  does  not  authorize 
its  manager  to  sell  in  his  own  name. 

'  (0.)  Walker  V.  Thompson,  7  O.W.E.  125,  8  O.W.K.  197. 

—  Authority  to  sell  with  a  specified  cash  or  “down” 
payment  does  not  authorize  a  sale  providing  for 
payment  of  that  amount  on  acceptance  of  title. 

(O)  Ib.  ' 

(0.)  Maybury  v.  O’Brien,  6  D.L.R.  268,  25  O.L.R.  229. 

—  Authority  to  sell  does  not  authorize  exchange. 
(O.)  McMichael  v.  Wilkie,  18  A.R.  464. 

—  Authority  to  sell  for  a  stated  sum  to  be  in  the 
form  of  a  marked  cheque  to  the  vendor,  means  a  net 
price  over  and  above  any  encumbrance,  and  a  sale  at 
the  sum  named  inclusive  of  the  encumbrance  is  un¬ 
authorized. 

(Can.)  Clergue  v.  Murray,  32  S.C.R.  450. 

—  Authority  to  sell  to  a  named  person  on  certain 
terms  does  not  authorize  sale  to  a  dilferent  person 
upon  the  same  terms. 

(S.)  Mavner  v.  Weyl,  22  W.L.R.  455. 

—  Authority  to  sell  “for  me  and  in  my  name” 
authorizes  the  agent  to  sell  in  his  own  name. 

(O.)  Morgan  v.  Johnson,  20  O.W.R.  509. 

22.  An  agreement  by  a  duly  authorized  agent  does 
not,  merely  by  reason  of  being  verbal,  require  ratifi¬ 
cation  or  approval  by  the  principal. 

(S.)  Brown  v.  Street,  21  W.L.R.  46,  3  D.L.R.  291. 
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23.  The  authority  ordinarily  given  to  a  real  estate 
agent  or  broker  is  limited  to  finding  a  purchaser,  and 
does  not  extend  to  entering  into  a  contract  of  sale 
with  him. 

(Can.)  Gilmour  v.  Simon,  27  S.C.R.  422. 

(S.)  Schaefer  v.  Millar,  23  W.L.R.  913,  6  S.L.R.  395,  4 
W.W.R.  490,  2  D.L.R.  417  (the  writing  said  ‘T 
hereby  give  you  the  right  to  sell’’). 

(B.C.)  dull  V.  Rasback,  7  W.L.R.  404,  13  B.C.R.  398. 

(S.)  Havner  v.  Weyl,  21  W.L.R.  800,  5  D.L.R.  141. 

(S.)  Williams  v.  Klingel,  23  W.L.R.  67,  9  D.L.R.  871. 

—  So,  too,  as  to  mere  “listing,”  i.e.  instructing  a 
broker  to  place  land  on  his  list  of  properties  for  sale. 

(Can.)  Peacock  V.  Wilkinson,  51  S.C.R.  319. 

24.  A  communication  by  an  owner  to  his  agent 
stating  a  23rice  is  not  an  authority  to  sell. 

(N.W.T. )  Canada  Settlers’  Loan  &  Trust  Co.  v.  Purvis,  7 
Terr.  38  (a  telegram  ^^400  on  usual  terms”). 

(S.)  Locke  V.  Snyder,  22  W.L.R.  287,  7  D.L.R.  457,  1 
W.W.R.  539  (agent’s  request  for  a  price  added  that 
he  had  a  probable  buyer). 

(A.)  Doyle  v.  Martin,  14  W.L.R.  666,  3  A.L.R.  184  (agent 
to  find  buyer  was  informed  by  owner  “I  will  accept” 
a  certain  price). 

(0.)  Bradley  v.  Elliott,  11  O.L.R.  398. 

(O.)  Ryan  V.  Sing,  7  O.R.  266  (owner  wrote  agent  to  call 
on  prospective  buyer  and  say  that  if  he  gives  $235.00 
at  once  I  will  send  the  papers  to  you  for  him,  and 
he  can  pay  the  money  over  to  you.  Please  write  me 
by  return  mail”).  , 

(A.)  Cf.  White  V.  Edgar,  7  W.L.R.  800,  also  Ao.  136. 

25.  The  principal  will  be  estopped  from  alleging 
\eibal  limitations  on  his  agent’s  authority  contrary 
to  the  latter  s  apparent  or  written  authorit}^. 

(0.)  Jury  V.  Burrows,  9  Grant  367  (agent  was  entrusted 
with  signed  agreement  of  sale  containing  no  reserva¬ 
tions,  but  was  verbally  instructed  to  reserve  all  white 
pine). 

(0.)  Morgan  v.  Johnson,  20  O.W.R.  509. 
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26.  An  unauthorized  sale  by  an  agent  under  seal 
may  be  ratified  without  a  seal. 

(A.)  Cobbledick  v.  Berscb,  24  W.L.K.  259,  11  D.L.R.  235 
(a  letter). 

27.  Receipt  of  purchase  money  by  a  principal 
from  an  agent  operates  as  ratification  of  an 
unauthorized  sale  b}^  the  agent. 

(S.)  Taylor  v.  Hegieson,  15  W.L.R.  273. 

(S.)  Lloy  V.  Wells,  21  W.L.R.  50,  5  S.L.R.  281,  2  W.W.R. 
219. 

(A.)  McDonald  v.  Leadley,  27  W.L.R.  721,  20  D.L.R.,  157. 

—  But  not  unless  the  money  is  knowingly  received 
as  purchase  inone}^. 

(A.)  Margolis  v.  Birnie,  21  W.L.R.  462,  5  D.L.R.  534, 
2  W.W.R.  445. 

—  But  there  can  be  no  binding  ratification  of  a 
party’s  entering  into  a  contract  by  a  person  not 
contemplated  as  a  principal  by  such  contracting 
party  at  the  time  of  the  contract. 

(0.)  Kearney  V.  Kleborn,  21  O.W.K.  252. 

28.  So,  too,  does  failure  to  repudiate  within  a 
reasonable  time  an  unauthorized  sale  by  an  agent, 
Avhere  the  purchaser  is  meanwhile  making  substan¬ 
tial  improvements  on  the  faith  of  the  contract. 

(N.W.T.)  McDougall  v.  Cairns,  2  Terr.  219. 

(O.)  Bucovetsky  v.  Cook,  16  O.W.R.  257. 

—  Similarly  in  case  of  a  purchase  by  an  agent. 

(O.)  Conant  v.  Miall,  17  Grant  574  (principal  insured  tbe 

buildings). 

29.  An  agent  who  by  misrepresentation  of  his 
authority,  procures  a  person  to  enter  into  a  contract 
vdth  his  principals,  is  liable  to  that  person  in  damages 
if  the  principals  repudiate  (and  such  damages  will 
include  loss  of  profits). 

(M.)  Maneer  v.  Sanford,  15  M.R.  184  (one  executor 
impliedly  represented  tbe  other  executor  as  con¬ 
curring  in  sale). 

30.  Where  the  authority  of  an  agent  to  enter  into 
a  contract  to  sell  is  disputed,  he  may  be  joined  in  an 
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action  on  the  contract  by  the  purchaser  as  a  co-defen¬ 
dant  for  alternative  relief. 

(A.)  Margolis  v.  Birnie,  ante. 


31.  Where  a  principal  has  repudiated  an  offer 
or  acce]3tance  by  his  agent  as  being  in  excess  of 
agency-authority,  the  other  side  cannot  then  make  a 
binding  contract  out  of  the  negotiations  by  so 
modifying  their  part  as  to  remove  or  obviate  such 
excess  of  authority. 

(Can.)  Greig  v.  Pranco-Canadian,  55  S.C.K.  395  (agent 
of  pnrcliaser  exceeded  authority  in  buying  land 
without  coal  rights,  and  vendors  afterward  ofPered  to 
give  the  coal  rights). 


32.  An  agent  buying  in  his  own  name  cannot 
enforce  the  contract  by  way  of  specific  performance 
without  joining  his  principal  as  a  party  to  the  action 
(although  he  can  sue  at  common  law  on  the  contract 
without  doing  so). 

(O.)  Smith  V.  Hughes,  5  O.L.E.  245. 

33.  A  person  who  sells  as  principal,  cannot  after¬ 
wards  say  he  was  agent  for  another  and  paid  the 
purchase  monies  to  that  other,  and  thus  escape 
personal  liability  to  refund,  upon  the  purchaser 
rescinding  for  want  of  title. 

(Can.)  Greig  v.  Franco-Canadian,  ante. 


34.  A  sheriff,  acting  under  an  execution,  or  .an 
auctioneer  conducting  a  sale,  is  an  agent  for  both 
parties  to  sign  a  memo,  thereof  sufficient  to  satisfv 
the  Statute  of  Frauds. 

(O.)  McIntyre  v.  Fauhert,  26  O.R.  427. 

—  But  not  the  sheriff  when  acting  as  assignee  for 
the  benefit  of  creditors. 

(0.)  Ib. 

—  Nor  the  auctioneer’s  clerk. 

(0.)  Thomas  v.  Ross,  19  U.C.R.  370. 


35.  pie  appointment  by  an  infant  of  an  agent  to 

^  advantage,  but  onlv 

voidable  and  an  infant  may  elect  to  ratify  and  take 

advantage  of  such  a  contract  to  buy,  entered  into  by 
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an  agent  for  liiin,  and  tlie  court  will,  in  the  exercise 
of  its  equitable  jurisdiction,  assist  the  infant  in 
enforcing  his  rights,  at  least  to  the  extent  of 
recovering  damages  against  the  vendor. 

(M.)  Johannson  v.  Gudmimdson,  11  W.L.K.  176,  19  M.R. 

83. 

35a.  For  the  effect  of  The  Statute  of  Frauds  as 
to  an  agent’s  contract,  see  IsTos.  113-117. 

36.  As  to  misrepresentation  by  agents  and  sub¬ 
agents,  see  Nos.  202-206  and  225. 

Partners 

37.  A  surviving  partner  is  able  to  sell  and  make 
a  good  title  to  partnership  realty. 

(0.)  In  re  Fulton  and  McIntyre,  7  O.L.R.  445,  24  C.L.T. 

225. 

38.  An  agreement  to  purchase  (not  under  seal) 
by  A  on  behalf  jointly  of  himself  and  B  can  be 
specifically  enforced  against  both. 

(O.)  Sanderson  v.  Burdett,  16  Grant  119. 

(N.W.T.)  Grierson  v.  Johnson,  1  W.L.R.  83. 

—  But  not  if  under  seal. 

(Can.)  Porter  v.  Pelton,  33  S.C.R.  449. 

Executors  and  Administrators 

39.  A  contract  on  behalf  of  several  executors  or 
administrators  executed  by  less  than  the  full  number 
thereof  is  invalid. 

(M.)  Mclnnis  Farms  v.  McKenzie,  23  W.L.R.  863,  23 

'  M.R.  120,  12  D.L.R.  100,  4  W.W.R.  205. 

(Can.)  Gibb  v.  Mahon,  37  S.C.R.  362. 

(N.S.)  Chisholm  v.  Chisholm,  24  D.L.R.  679,  49  N.S.R. 

174. 

40.  Authority  from  a  third  trustee  to  the  other 
two  to  sell  at  a  certain  price  to  a  certain  person,  is  not 
an  authority  to  sell  (even  at  a  higher  price)  to  a 
different  person  (especially  if  the  circumstances  have 
changed  in  the  meantime) . 

(Can.)  Gibb  v.  Mahon,  ante. 

(S.)  Cf.  Mavner  v.  Weyl,  22  W.L.R.  455. 
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41.  A  direction  to  an  executor  or  trustee  to 
^  ‘  invest  in  real  estate  or  securities  ’  ’  authorizes  actual 
purchase  of  land. 

(0.)  Re  Barwick,  5  O.R.  710. 

42.  Where  a  legacy  is  made  payable  by  the 
testator  ‘‘out  of  my  estate,”  then,  failing  sufficient 
personal  estate,  the  executor  has  power  to  sell  the 
land. 

(O.)  Moore  V.  Mellish,  3  O.R.  174. 

43.  Where  a  power  of  sale  is  given  to  a  testator’s 
widow  “subject  to  the  consent  of  my  executors,”  and 
one  of  the  executors  dies  before  the  sale,  the  right  to 
sell  on  consent  of  the  surviving  executors  is  too 
uncertain  to  be  forced  on  a  purchaser.' 

(O.)  ReMcMabb,  1  O.R.  94. 

44.  An  executor  about  to  sell  without  reserve  at 
the  request  of  only  one  of  the  heirs,  may  be  restrained 
by  another  heir  from  so  selling. 

(0.)  Downey  v.  Dennis,  14  O.R.  219. 

-  45.  Where  a  power  of  sale  is  devised  to  two 

executors  it  can  be  validly  exercised  by  one  of  them 
if  the  other  renounces,  and  probate  is  issued  to  the 
former  alone. 

(0.)  In  re  Hewitt  and  Jermyn,  29  O.R.  383. 

46.  A  direction  in  a  will  to  “hold,  manage,  control, 
invest  and  reinvest”  the  estate,  consisting  of  realty 
and  personalty,  empowers  a  sale. 

(0.)  Re  Sherman  and  Keenleyside  13  O.W.R.  487. 

47.  Executors  authorized  by  the  will  to  sell  such 

portion  of  the  real  estate  as  they  in  their  discretion 
should  think  necessary  to  pay  offi  a  mortgage,  can  be 
compelled  to  carry  out  an  agreement  by  them  to  sell 
a  lot,  even  though  it  turns  out  after  the  sale  to  be 
much  larger  and  more  valuable  than  they  had 
thought,  or  than  was  necessary  for  paving;’  the 
mortgage.  ® 

(Can.)  Sea  v.  McLean,  14  S.C.R.  632  (the  sale  was  intended 
to  be  oi  60  acres,  but  the  acreage  turned  out  to  be 
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48.  A  sale  by  one  of  two  executors  to  the  other  is 
invalid. 

(A. I?.)  Chisholm  v.  Chisholm,  49  JST.S.R.  174,  24  D.L.R. 
679. 

48a.  In  Manitoba,  by  statute,  an  administrator’s 
sale  is  valid  if  approved  by  the  district  registrar  or 
by  the  surrogate  judge,  as  against  not  only  infant 
heirs  but  also  non-concurring  adult  heirs. 

(M.)  Pitura  v.  Harasym  (1925)  2  W.W.R.  252. 

Other  Trustees 

49.  Where  a  transfer,  though  absolute  on  its  face, 
is  in  fact  burdened  by  a  trust  to  sell  and  retain  a 
debt  due  the  transferee  and  pay  over  the  balance  to 
the  transferor,  the  transferee  can  properly  sell  (even 
to  a  person  with  notice  of  the  trust)  without  giving 
any  prior  notice  of  his  intention  to  the  transferor. 

(Can.)  Oland  V.  MelSTeil,  32  S.C.R.  23. 

50.  But  if  such  a  transfer  is  merely  security  for 
debt  without  a  power  of  sale,  then  any  sale  (to  a 
person  with  notice  of  these  facts)  made  without  the 
concurrence  of  the  cestui  qui  trust  is  invalid. 

(O.)  Hetherington  V.  Sinclair,  23  D.L.R.  630,  34  O.L.R.  61. 

51.  Where  a  registered  conveyance  grants  to  A 
“in  trust ”  without  anything  being  registered  to  show 
what  the  trust  was,  a  purchaser  from  A  is  not  affected 
with  notice  of  an}^  trust,  and  may  gcquire  a  perfect 
title  notwithstanding  the  words  “in  trust.” 

(O.)  Re  McKinley  and  McCullough,  46  O.L.R.  537. 

Companies  (Incorporated) 

52.  An  industrial  company,  unless  forbidden  by 
its  charter,  has  power  to  sell  its  business  premises  in 
order  to  secure  others  more  suitable. 

(Can.)  McKnight  Construction  Co.  v.  Van  Sickler,  51 
S.C.R.  374. 

53.  Power  to  sell  land  is  implied  in  a  power  to 
buy  land. 

(Can.)  Brown  v.  Moore,  62  S.C.R.  487. 
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54.  Non-subscription  of  the  10  per  cent,  of  its 
stock,  prescribed  by  statute  as  a  condition  of  “com¬ 
mencing  business,”  does  not  prevent  enforcement 
against  a  company  of  a  contract  by  it  for  sale  of 
land. 

(M.)  Muldowan  v.  German-Canadian  Land  Co.,  10  W.L.R. 
561. 

55.  Where  a  sale  on  behalf  of  an  industrial  com¬ 
pany  is  made  by  an  officer  who  is  its  apparent  agent 
to  transact  business  of  that  kind,  its  seal  is  not 
necessary,  nor  need  the  purchaser  enquire  as  to  his 
authority. 

(Can.)  McKnight  v.  Van  Sickler,  ante. 

(M.)^Muldowan  v.  German-Canadian,  ante  (a  case  of  a 
managing-director,  de  facto  as  indicated  by 
company’s  letter-paper,  though  not  de  jure). 

—  But  merely  investing  an  employee  with  the  title 
“Land  Commissioner”  does  not  estop  a  company 
from  denying  his  authority  to  sell. 

(Can.)  Elk  Lumber  Co.  v.  Crows  Nest  Pass  Coal  Co., 
39  S.C.R.  169. 

i' 

56.  Although  a  company’s  execution  of  a  contract 
of  sale  may  be  invalid,  it  effectually  binds  itself 
theretq  by  suing  thereon,  and  thereby  overcomes  any 
defence  of  want  of  authority  on  the  part  of  its  agent. 

(M.)  St.  Vital  V.  Halldorsen  (1920)  3  W.W.R.  950,  30 
M.R.  573  (also  holding  that  a'  provision  in  the 
Manitoba  Companies  Act,  that  a  land  company’s 
sales  may  be  made  without  shareholders’  assent  if 
sanctioned  by  special  by-law  of  directors,  is  enabling 
and  not  restrictive,  and  does  not  abrogate  the  power 
to  sell  in  any  manner  that  was  effective  before  the 
Act,  and  distinguishing  on  this  last  point,  and 
probably  dissenting  from,  Houghton  v.  InMiam  24 
M.R.  491). 

57.  A  company  cannot  ratify  a  contract  to  sell 
land  made  by  promoters  thereof  before  it  came  into 
existence. 

(A.)  Great  West  v.'  Grant,  6  W.L.R.  845. 
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58.  A  company  is  estopped  from  alleging  the 
invalidity  of  its  option  on  the  ground  of  irregularity 
in  the  meeting  at  which  it  was  granted,  where  it  has 
given  the  purchaser  (a  stranger)  a  certificate  of  its 
regularity  and  he  has  acted  thereon. 

(P.C.)  Montreal  Light,  etc.  v.  Eobert  (1906)  A.C.  696. 

Infants 

59.  An  infant,  though  not  compellable  to  com¬ 
plete  a  contract  by  him,  nevertheless  cannot  recover 
monies  paid  by  him  as  purchaser,  unless  (a)  he  shows 
fraud  or  (b)  he  has  received  neither  possession  nor  a 
selling  title  (i.e.  he  cannot  recover  if  the  contract 
has  been  wholly  or  partly  performed  by  the  other 
side)  or  (c)  the  contract  provides  a  forfeiture  of 
purchase-monies  in  the  event  of  default  (which  penal 
IDrovision  makes  the  contract  void  ab  initio). 

(O.)  Short  V.  Pield,  32  O.L.R.  395. 

(O.)  Robinson  v.  Moffat,  25  D.L.R.  462,  "35  O.L.R.  9 
(where  he  ‘‘listed”  and  tried  to  resell). 

(0.)  Phillips  V.  Greater  Ottawa  Dev.  Co.,  38  O.L.R.  315. 

(O.)  Beam  v.  Beatty,  4  O.L.R.  554  (a  bond  of  indemnity 
held  void  and  incapable  of  ratification). 

60.  Where  there  are  infant  defendants  in  an 
action  for  specific  performance  of  a  contract  for  sale 
of  land,  an  enquiry  will  be  directed  as  to  whether  it 
would  be  beneficial  to  them  to  affirm  or  annul  the 
sale. 

(0.)  Chevallier  v.  Strong,  8  Grant  320. 

—  And  their  costs  will  be  ordered  to  be  paid  by 
plaintiff. 

(0.)  Ib. 

(0.)  Mooney  v.  Prevost,  20  Grant  418. 

61.  An  infant  can  purchase  land  and  enforce  such 
a  contract,  at  least  to  the  extent  of  recovering 
damages  against  the  vendor  for  breach  thereof. 

(M.)  Johannson  v.  Gudmimdson,  19  M.R.  83. 

62.  An  infant’s  contract  to  sell  or  buy  land,  if 
clearly  prejudicial  to  his  interest,  is  void:  otherwise 
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it  is  voidable  by  him  within  a  reasonable  time  after 
his  coming  of  age,  or  if  he  dies  under  age,  then  it  is 
voidable  by  his  legal  representatives  within  a  reason¬ 
able  time  after  his  death :  failing  such  avoidance,  it  is 
valid  and  enforceable  against  him.  See  the  cases  in 
the  last  three  sections.  ( 

62a,  An  infant’s  repudiation  during  infancy  will 
have  the  same  elfect  as  such  repudiation  would  have, 
if  made  after  attaining  majority,  provided  he  does 
nothing  after  attaining  majority  to  ratify  the 
contract. 

(M.)  Phillips  V.  Sutherland,  15  W.L.R.  594,  22  M.R.  491. 
—  And  a  delay  of  17  months  in  commencing  an 
action  to  rescind  is  not  such  ratification, 

(M.)  Ib. 

63.  In  an  infant’s  action  to  rescind  after  attaining 
majority,  if  he  has  during  infancy  received  a  substan¬ 
tial  part  of  the  consideration  for  the  contract,  he 
must  return  or  offer  to  return  the  same,  otherwise  he 
will  be  non-suited. 

(M.)  Ib. 

64.  As  to  an  infant  appointing  an  agent  to  buv  or 
sell  land,  see  ante  No.  35. 

Married  Homesteaders 

65.  An  agreement  to  sell  a  homestead,  where  the 
vendor  s  wife  refuses  to  consent  as  required  by  law 
IS  unenforceable  against  him  and  he  is  not  liable  for 
tailure  to  perform, 

(S.)  Halldorsen  v.  Holizki  (1919)  1  WWR  472  12 
S.L.R.  498  (1919)  3  W.W.R.  86 

(S.)  Scott  V.  Miller  (1922)  1  W.W.R.  1083,  15  S.L  R 
266  (an  agreement  to  give  a  lease). 

(S.)  Biggs  V.  Isenberg  (1920)  3  W.W  R  364 

(S.)  Keller  V  Schulte  (1920)  3  W.W.R.  188  (holdiug  wife 

I'ecover  possession  from  buyer). 

(M.)  See  Ivrawezuk  v.  Ostopovitch  (1921)  2  WWR  5^4. 

31  M.R.  221.  .  ^  4  ^ 
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—  Where  the  homesteader  himself  is  seeking 
specific  performance  and  his  wife  has  not  yet 
declared  her  dissent,  the  court  will,  by  a  reference, 
give  him  an  opportunity  to  submit  the  matter  to  her 
for  consent. 

(S.)  Nielson  v.  Jenewein  (1924)  2  W.W.R.  696. 

Persons  of  Unsound  Mind,  Incompetent  or  Drunken 

Persons,  Etc. 

66.  Insanity  in  a  party  to  a  contract  will  not 
invalidate  the  same,  unless  the  other  party  was  or 
should  have  been  aware  of  the  condition. 

O.)  McDonald  v.  McDonald,  16  Grant  37  (the  vendor  was 

'  insane  but  not  on  all  subjects,  and  apart  from  bis 

delusions  a  stranger  might  not  perceive  bis  insanity, 
and  in  the  course  of  the  negotiations  for  a  sale  of 
land  be  said  to  a  purchaser  (a  stranger)  that  he  was 
bewitched,  which  it  is  shown  is  one  of  his  delusions : 
this  statement  is  not  a  sufficient  indication  of  his 
insanity  to  affect  the  vendee  with  notice  of  the 
vendor’s  condition). 

(N.S.)  Cf.  Conrad  v.  Halifax  Lumber  Co.,  41  D.L.R.  218, 
52  N.S.R.  250  (a  deed). 

(M.)  See  also  Lister  v.  Bannerman,  19  W.L.R.  182 
(insanity  or  unfairness  was  negatived  though  the 
party  had  been  in  an  asylum). 

(M.)  Also  Bernst  v.  Kuhn,  2  W.L.R.  448  (there,  was  illness 
temporarily  affecting  mental  powers). 

(O.)  Wallace  v.  Acre,  15  Grant  610. 

67.  Drunkenness  of  a  party  at  the  time  of  a 
contract  must,  in  order  to  invalidate  the  same,  be 
such  as  to  render  that  party  incapable  of  under¬ 
standing  what  he  is  doing. 

(B.C.)  Miller  v.  Nicholls,  12  B.C.R.  485. 

(M.)  Vivian  v.  Scohle,  1  M.R.  125. 

—  .Still,  a  lesser  degree  of  drunkenness,  if  coupled 
with  exorbitancy  of  price,  may  defeat  specific 
performance. 

(O.)  Schofield  v.  Tummons,  4  Grant  603. 

68.  On  the  ground  of  improvidence,  specific  per¬ 
formance  of  a  contract  of  sale  will  be  refused  against 
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ti  pGrsoii  lof  no  intGlligGncG  and  witliout  businoss 
GxpGriGncG,  who  is  ovGiTGachGd  in  tliG  making 
tliGrGof  by  a  shrGwd  and  aggrossivG  party  on  the 
othor  sidG. 

(O.)  Easton  v.  Sinclair,  )  D.L.R.  652,  21  O.W.R.  944. 

(A.)  Murray  v.  Weiler,  14  W.L.R.  677,  3  A.L.R.  180 
(where  incapacity  was  so  usual  and  so  apparent  that 
the  onus  was  thrown  on  party  seeking  to  uphold 
transaction) . 

(S.)  Colp  V.  Hunter,  1  W.W.R.  314,  19  W.L.R.  709,  4 
S.L.R.  379. 

(0.)  Earley  v.  McGill,  2  Grant  75  (the  vendor,  a  woman, 
was  under  the  impression  that  her  interest  was  much 
less  than  it  really  was,  and  the  price  was  unfair  and 
inadequate). 

(O.)  Gough  V.  Bench,  6  O.R.  699  (the  price  was  inadequate 
and  the  vendor,  a  woman,  86  years  old,  illiterate  and 
actuated  by  distress  from  drink  and  want  of  money, 
had  capriciously  rejected  her  solicitor’s  advice). 

(H.S.)  Parker  v.  Parker,  8  E.L.R.  438  (where  an  old  lady 
'  was  ^‘partly  wheedled,  partly  bullied  and  partly 

deceived”). 

(0.)  Waters  v.  Donnelly,  9  O.R.  391. 

—  And  tliG  contract  will  be  set  aside  in  such  a  case. 

(A.)  Gladu  V.  Edmonton  Land  Oo.,  20  W.L.R.  685,  19 
D.L.R.  688,  7  W.W.k  279,  8  A.L.R.  80  (an 
ignorant  illiterate  half-breed,  unable  to  speak 
English,  sold  without  independent  advice  and  in 
great  need  for  a  grossly  inadequate  price) . 

(B.C.)  But  in  Baxter  v.  Rollo,  21  W.L.R.  892,  2  W.W.R. 
786,  5  D.L.R.  764,  though  the  vendor  was  80,  and 
the  price  low,  still,  as  nothing  more  was  proven,  the 
sale  stood. 

(M.S.)  So,  too,  in  Dodge  v.  Turner,  1  Oldwright  1  (H.S.) 
and 

(S.)  Fleming  v.  Mair  (1921)' 2  W.W.R.  421,  14  S.L.R. 
248,  5-8  D.L.R.  318  (holding  evidence  must  be  very' 
clear  Avhere  no  fiduciary  relation  is  shown,  and 
inadequacy  of  price  must  be  such  as  to  shock  the 
conscience  and  amoimt  to  fraud). 
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—  But  this  principle  may  not  apply  to  a  common- 
law  action  on  a  covenant  for  purchase  monies. 

(O.)  McMillan  v.  Pink,  14  O.W.IST.  212. 

Convicts 

69.  A  convict  serving  his  term  in  jail  or 
penitentiary  is  not,  on  that  account,  under  any 
disability  as  regards  contracting  to  buy  or  sell  land. 

(0.)  Young  V.  Carter,  26  O.L.R.  52  (discussing  Section 
1033  of  the  Criminal  Code,  and  also  the  Imperial 
Forfeiture  Act). 

(M.)  Cf.  Zawojowski  v.  Zawojowski  (1922)  3  W.W.R.  492. 

(M.)  But  see  Hatfield  v.  Nugent,  1  W.L.T.  57. 

Municipal  Corporations 

70.  A  municipal  corporation  has  only  such  powers 
as  to  entering  into  a  contract  for  buying  or  selling 
land  as  are  given  it  by  statute. 

(S.)  Lamh  v.  ToAvn  of  Estevan  (1922)  3  W.W.R.  1187 
(holding  it  ultra  vires  of  a  town  to  huy  land  Avith  a 
vieAV  to  reselling  to  a  manufacturing  company  at  a 
loAver  price  in  order  to  induce  the  latter  to  locate 
there). 

Indians 

71.  Neither  treaty  Indians  nor  non- treaty  Indians 
are  under  any  disability  as  regards  making  contracts 
to  buy  or  sell  land. 

(M.)  Sanderson  v.  Heap,  19  M.R.  122,  11  W.L.R.  235. 

Miscellaneous 

72.  When  the  owner  stands  by  and  allows  a 
person  to  figure  as  owner  and  to  enter  into  a  contract 
as  such,  the  former  is  estopped  and  subject  to  specific 
performance  in  favor  of  the  latter. 

(0.)  Davis  V.  Snyder,  1  Grant  134. 

(O.)  Hoig  V.  Gordon,  17  Grant  599  (dower  released  by 
apparent  but  not  lawful  wife). 

(O.)  Leary  v.  Rose,  10  .Grant  346  (the  owner  Avas  a  witness 
to  the  deed  to  the  purchaser). 

—  But  this  is  inapplicable  unless  the  OAvner  is  aAvare 
of  his  OAvnership  and  of  the  true  facts  of  the  situation. 

(0.)  Lecroix  v.  Longtin,  16  O.W.R.  240,  17  O.W.R.  877. 
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73.  Where  the  same  person  is  one  of  the  vendors 
and  also  one  of  the  purchasers,  the  contract  is 
unenforceable. 

(S.)  Burdick  v.  Mills  (10'23)  1  W.W.R.  283  (the  covenant 
of  the  purchasers  to  pay  was  construed  as  joint, 
indivisible  and  non-apportionable) . 

2B.  NECESSITY  FOR  WRITING 
The  Statutory  Requirement 

74.  The  Statute  of  Frauds  provides  that  a  con¬ 
tract  for  the  sale  of  land  shall  not  be  enforced  against 
a  party  thereto  who  (or  whose  agent)  has  not  signed 
a  written  memorandum  thereof. 

English  Act  of  A.D.  1676  (29  Car;  II.,  C.  3.) 

75.  But  the  contract  may  be  enforced  hy  such  a 
party. 

(Can.)  Mills  V.  Marriott,  20  W.L.R  917,  3  W.W.R.  841 
(acceptance  by  purchaser-plaintiff  (by  acts)  of  an 
offer  to  sell). 

(A.)  Evans  v.  Bonneau,  17  W.L.R.  243  (plaintiff  relied  on 
verbal  acceptance). 

(M.)  Imperial  Development  v.  Matthew,  10  W.L.R.  330 
(verbal  acceptance). 

(O.)  O’Gorman  V.  Fitzmaurice,  19  O.W.R.  876. 

(0.)  Garrick  v.  AtcCutcheon,  8  O.W.R.  749  (verbal 
acceptance  of  an  option). 

(0.)  Kennedy  v.  Oldham,  15  O.R.  433.- 

(0.)  McCullough  V.  Hughes,  10  O.W.R.  691. 

See  Ko.  146. 

— —  And  tlie  fact  of  a  party  to  contract  who  has  not 
signed  the  same,  suing  thereon,  bars  a  defence  of 
want  of  mutuality. 

(M.)  St.  Vital  V.  Halldorsen  (1920)  3  W.W.R.  950  30 
M.R.  573  (rule  applied  to  a  plaintiff  company  where 
there  was  question  as  to  the  sufficiency  of  its 

/A-  Av  agreement  of  sale  sued  upon). 

(IN.W.l.)  Grierson  v.  Johnson,  1  W.L.R.  83. 

Contracts  Within  Statute 

applies  to  a  sheriff’s  sale. 

(O.)  Witham  V.  Smith,  5  Grant  203. 
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77.  Also  to  a  sale  of  part  only  of  the  vendor’s 
interest. 

(M.)  Morris  v.  Whiting,  24  M.R.  56,  26  W.L.R.  494,  5 
W.W.R.  936,  15  D.L.R.  254. 

78.  Also  to  an  extension  of  time  for  exercising 
or  accepting  an  option  to  purchase. 

(B.C. )  Beaumont  v.  Harris,  28  B.C.R.  144. 

(S.)  Adamson  v.  Vachon,  22  W.L.R.  494,  3  W.W.R.  227, 
5  S.L.R.  400. 

79.  Whether  it  applies  to  an  extension  of  time 
for  payment  of  purchase  money,  when  time  is  of  the 
essence  of  the  contract,  seems  doubtful. 

(O.)  Danforth  Heights  v.  McDermid,  52  O.L.R.  412 
(Ferguson  J.  A.  held  in  the  affirmative  hut 
Sutherland  J.  A.  expressed  doubt,  and  the  other 
judges  expressly  refrained  from  giving  any  opinion). 

80.  Where  a  (sufficient)  memorandum  is  voidable 
for  fraud,  subsequent  recognition  or  confirmation 
thereof  need  not,  in  order  to  satisfy  the  statute,  be  in 
writing. 

(A.)  Friedman  v.  Mayer,  5  W.W.R.  168,  25  W.L.R.  551. 

80a.  As  to  sales  of  fixtures,  crops,  timber,  or 
gravel  being  ‘‘within  the  statute,”  see  Nos.  1-7. 

Contracts  Not  Within  Statute 

81.  It  does  hot  apply  to  a  sale  by  a  tenant  of  a 
building  which  he  has  a  right  as  such  tenant  to 
remove  at  the  expiration  of  his  lease. 

(N.S.)  Oswald  V.  Whitman,- 22  N.S.R.  13. 

82.  A  contract  is  not  “within  the  statute,”  (i.e. 
subject  to  this  statutory  requirement  of  a  memor¬ 
andum)  ,  merely  by  reason  of  arising  out  of,  or  being 
collaterally  connected  with,  an  agreement  for  sale  of 
the  land. 

(Can.)  Stuart  v.  Mott,  23  S.C.R.  384  (an  agreement 
respecting  money  to  be  derived  from  a  sale  of  land), 
hut 

(0.)  Leslie  v.  Stevenson,  34  O.L.R.  473,  24  D.L.R.  544 
(ditto). 
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(Can.)  Cf.  McJSTeil  v.  Corbett,  39  S.C.R.  608. 

(0.)  Kitcbpn  V.  Dolan,  9  O.R.  432  (an  agreement  between 
A  and  B  that  one  of  them  shall  buy  from  C  in  trust 
for  the  other). 

(O.)  Campbell  v.  Greer,  10  U.C.C.P.  295  (an  agreement 
by  a  vendor,  upon 'mutual  rescission  or  abandonment 
of  a  contract,  that  he  will  repay  to  the  purchaser 
certain  purchase  monies  in  case  the  former  should 
realize  a  stated  amount  on  resale). 

(O.)  Mercier  v.  Campbell,  14  O.L.R.  639  (  an  instrument 
embodying  a  defective  memorandum  of  a  contract 
of  sale  of  land  contained  also  a  clause  providing  a 
penalty  for  non-performance  of  such  contract :  the 
clause  is  enforceable  though  not  the  sale). 

(0.)  Gross  V.  Bricker,  18  U.C.R.  410  (after  mutual 
rescission  the  vendor  verbally  acknowledged  owing 
to  the  purchaser  a  certain  sum  as  the  consideration 
therefor,  the  latter  was  held  entitled  to  recover 
on  an  account  stated,  notwithstanding  a  plea  of  the 
Statute  of  Frauds). 

(O.)  Dalton  v.  Botts,  Taylor  261;  also  Curtis  v.  Flindell, 
3  U.C.R.  323  (one  of  the  items  in  an  account-stated 
was  the  agreed  sale-price  for  certain  land) . 

(U.S.)  Murdock  V.  Currel,  25  U.S.R.  293  (one  of  2  joint 
purchasers  in  a  verbal  sale  orally  agreed  to  pay  the 
other  a  certain  sum  to  retire  from  the  transaction). 

(0.)  Clark  v.  Eby,  13  Gi’ant  371  (land  was  conveyed  to  a 
purchaser  of  part  (only)  thereof  on  understanding 
that  he  would  later  reconvey  balance). 

(Can.)  Bavin  v.  Geffen,  61  S.C.R.  356  (holding  that  a 
partner  s  interest  in  partnership  land  is  a  mere 
chose  in  action  and  not  ‘Vithin  the  statute”) 

(0.)  Kitchen  v.  Boon,  24  Grant  195  (in  a  sale  at  a  price 
pei  acre,  payment  and  conveyance  were  made  on  a 
verbal  agreement  that  any  excess  or  difference  as  to 
the  stated  acreage  should  be  adjusted  or  paid  for  at 
the  apeed  rate  per  acre). 

(B.C.)  Crippen  v.  Hitchner,  18  W.L.R.  259  (vendor’s  agent 
personally  guaranteed  a  resale). 

See  Part  2K. 

.  conveyance  to  the  purchaser,  the  statute 

IS  not  a  defence  to  an  action  by  the  vendor  for  the 
value  of  the  land. 
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(M.)  Holmwood  V.  Gillespie,  11  M.R.  186,  holding  vendor 
entitled  to  recover  on  a  quantum  meruit  (of  which 
the  agreed  price  is  prima  facie  evidence)  and 
distinguishing 

(M.)  McMillan  v.  AVilliams,  9  M.R.  627  (vendor  sued 
unsuccessfully  upon  the  express  contract). 

A  Verbal  Contract  a  Good  Defence 

84.  The  want  of  such  memorandum  is  no  bar  or 
answer  or  reply  when  a  contract  is  pleaded  or  set  up 
as  a  defence  (not  as  a  cause  of  action). 

(Can.)  Frith  v.  Alliance  Investment  Co.,  49  S.C.R.  384 
j  (in  an  action  by  a  vendor  the  defendant  set  up  a 

,  verbal  agreement  for  resale  by  him  to  vendor). 

(M.)  Fenson  v.  Shore,  22  W.L.R.  514,  22  M.R.  595,  6 
D.L.R.  376,  3  W.AV.R.  607  (an  action  to  sell  land 
under  'a  registered  judgment :  the  defendant  pleaded 
a  verbal  purchase  by  him  before  the  registration  of 
the  plaintiff’s  judgment  against  the  land  in 
question). 

(S.)  McKay  v.  McDougall  (1921)  1  W.W.R.  419  (a 
subsequent  purchaser  by  writing  sued  an  earlier  oral 
purchaser), 

(O.)  Hoskins  V.  Mitcheson,  14  U.C.R.  551  (holding 
purchaser  cannot  recover  for  goods  given  as  part  of 
price  on  ground  of  contract  being  verbal). 

(O.)  Barber  v.  Armstrong,  6  U.C.O.S.  543  (an  unsuccessful 
action  for  cash  so  paid). 

(O.)  Lawrence  V.  Errington,  21  Grant  261. 

See  No.  lOQ. 

Verbal  Contract  Valid  Though  Unenforceable 

85.  Want  of  the  memorandum  renders  a  contract, 
not  invalid,  but  merely  unenforceable  by  the 
immediate  parties  to  it. 

(M.)  Fenson  v.  Shore,  22  W.L.R.  514,  3  W.AV.R.  607,  22 
M.R.  595. 

(0.)  Malonghney  v. (Crowe,  6  ll.L.R.  471,  26  O.L.R.  579, 
6  D.L.R.  471. 

—  Consequently  it  is  good  against  a  judgment- 
creditor  of  the  vendor  suing  to  sell  the  land  to  satisfy 
the  judgment. 

(A!.)  Fensom  v.  Shore,  ante.  _ 
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—  And  good  as  against  a  tenant  of  the  vendor. 

(Can.)  Gold  Medal  Furniture  Manufacturing  Co.  v. 

Lumbers,  30  S.C.R.  55  (a  verbal  sale  was  held  to 
constitute  a  “disposition”  of  the  land  within  the 
meaning  of  a  clause  in  a  lease  requiring  the  lessee  to 
vacate  upon  a  “disposition”  by  the  vendor). 

—  If  a  verbal  vendor  defaults  by  reselling  to  a  third 
Pierson,  be  is  liable  to  refund  purchase  monies  paid. 

(0.)  Hill  V.  Stanton,  2  U.C.E.  149. 

—  As  to  whether  a  purchaser  repudiating  for  non- 
compliance  with  this  statute,  forfeits  his  payments 
on  the  contract,  see  No.  100. 


Memo.  Made  After  Contract 


86.  Such  memorandum  may  be  effectual!}^  made 
at  any  time  before  action  on  the  contract,  and  is 
effective  from  the  date  of  the  oral  contract. 

(S.)  McKay  v.  McDougall  (1921)  1  W.W.R.  419  (where  a 
prior  agreement  defeats  a  later  one,  notwithstanding 
that  the  memorandum  of  the  earlier  contract  was 
made  last). 


Pleading  the  Statute 

87.  The  want  of  such  a  memorandum  must,  in 
order  to  be  a  bar  or  answer  to  an  action  on  the  con¬ 
tract,  be  expressly  pleaded  thereto. 

(0.)  Keefer  v.  Roaf,  6  O.R.  69. 

(A.)  Dominion  Meat  Co.  v.  Jamieson  (1917)  3  W.W.R. 


(0.)  Cleaver  v.  North  of  Scotland,  27  Grant  508  (holding 
statute  goes  to  remedy  not  right). 

The  statutes  or  rules  of  court  of  most  provinces 
expressly  make  this  requirement. 

—  It  is  not  necessary  for  a  statement  of  claim 
seeking  specific  performance  of  a  contract  for  sale 
ot  land  to  allege  such  memo. 

(P.E.I.)  Mitchell  v.  Moffat,  5  E.L.R.  491. 


88  This  requirement  of  pleading  applies  only  to 
an  action  between  the  parties  to  the  contract.  ‘ 
(Can.)  Kent  v.  Ellis,  31  S.C.R.  110. 
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89.  If  the  defendant  denies  the  agreement 
alleged  by  a  plaintiff,  the  latter  nnist  prove  one 
sufficient  within  the  Statnte  of  Frauds,  whether  the 
benefit  of  the  statnte  is  claimed  by  the  defence  or 
not. 

(0.)  Cleaver  v.  Nortli  of  Scotland  Canadian  Mortgage  Co., 
27  Grant  508. 

Part- Performance  in  Lieu  of  Memo., 

90.  A  purchaser’s  taking  possession  or  making 
improvements  (including  ploughing,  etc.)  with  the 
vendor’s  knowledge  and  consent  constitutes  such 
part-performance  of  the  contract  as  ‘Makes  the  case 
out  of  the  statnte,”  i.e.  induces  a  court  of  equity  to 
specifically  enforce  the  contract  notwithstanding  the 
want  of  statutory  memorandum. 

(0.)  Jennings  v.  Robertson,  3  Grant  513  (a  squatter  buying 
while  in  possession  and  subsequently  improving). 

(O.)  Wilson  V.  Cameron,  30  O.L.R.  486  (father  and  son: 
payment  of  rent  and  clearing  of  stones  by  son). 

(N.B.)  Moses  v.  French,  43  N.B.R.  1  (repairs). 

(O.)  Butler  V.  Church,  16  Grant  205  (a  tenant  purchased 
while  in  possession,  and  afterwards  made  improve¬ 
ments). 

(O.)  Magee  v.  Kane,  9  O.R.  475  (possession  was  taken  as  a 
tenant,  but  a  later  receipt  expressly  showed 
purchase”  to  have  been  made  by  him) . 

(0.)  Burn  V.  Strong,  14  Grant  651  (possession  by  two  out  of 
three  buyers,  the  purchase  being  made  by  and  in  the 
name  of  the  third).  j 

(M.)  Romanisky  v.  Wolanchuk,  25  W.L.R.  166  (there  was 
conflicting  evidence  as  to  the  price  and  terms,  but  the 
court  nevertheless  came  to  a  decision  as  to  the  true 
facts  regarding  them) . 

(B.C.)  Haddock  v.  Morgan  (1924)  2  W.W.R.  943  (the  key 
was  given  to,  and  possession  was  taken  by, 
purchaser’s  parents  for  a  residence  for  whom 
purchaser  bought). 

(O.)  (Cf.  Township  of  King  v.  Beamish, ^0  D.L.R.  116,  36 
O.L.R.  325,  an  agreement  by  a  municipality  to 
lease.) 
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—  Such  consent  Avill  be  presumed  from  knowledge 
followed  by  failure  to  object. 

(0.)  McLaughlin  v.  Mayhew,  6  O.L.R.  174. 

91.  But  it  is  otherwise  if  there  is  no  such  know¬ 
ledge  and  consent. 

(Can.)  Beck  v.  Duncan,  25  W.L.R.  11,  5  W.W.R.  787, 
6  S.L.R.  353. 

(P.C.)  Pearson  v.  O’Brien,  22  W.L.R.  703,  4  W.W.R.  342 
(purchaser  also  paid  taxes). 

(M.)  Vandervoort  v.  Hall,  9  W.L.R.  702,  18  M.R.  682. 

(H.W.T.)  Berry  y.  Scott,  4  W.L.R.  282,  6  Terr,  369. 

92.  And  possession  otherwise  than  as  purchaser 
will  not  constitute  such  part-performance. 

(H.B.)  Johnson  V.  Scribner,  H.B.  Eq.  Cases,  31  (possession 
taken  rather  as  receiver  or  manager). 

93.  Slight  acts  have  been  held  to  constitute  such 
taking  possession. 

(0.)  Bodwell  V.  McHiven,  5  O.L.R.  332  (driving  stakes  for 
a  proposed  building-foundation). 

(0.)  Lawrence  v.  Errington,  21  Grant  261  (cutting  timber). 

(A.)  Evans  v.  Morris,  22  W.L.R.  818,  4  W.W.R.  1156, 
5  A.L.R.  320  (driving  trespassing  cattle  off,  fixing 
fences,  selling  the  hay  crop). 

(0.)  Thomson  v.  Playfair,  25  O.L.R.  365,  26  O.L.R.  624, 

2  D.L.R.  37  (going  upon  and  examining  timber- 
limits), 

94.  Such  part-performance  of  a  contract  may  be 
constituted  in  various  other  ways  than  bv  taking 
possession. 

As,  e.g.,  bj^  abandoning  possession. 

(M.S.)  Murdock  V.  Currel,  25  M.S.R.  293  (a  purchaser 
id  so  pursuant  to  an  agreement  for  rescission  of  a 
contract  of  sale  of  the  land,  and  relinquished  all 
interest  in  the^  land,  in  consideration  of  certain 
money  to  be  paid  to  him  by  the  vendor). 

j^Oi,  by  execution  of  a  conveyance  relating  to  the 
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(O.)  Bogart  v.  Patterson,  14  Grant  624  (the  agreement  was 
that  the  plaintiff-purchaser  should  procure  a  convey¬ 
ance  to  defendant  of  an  outstanding  interest  in  the 
land,  and  did  so). 

(S.)  Newkirk  v.  Stees,  13  W.L.R.  181,  3  S.L.R.  3. 

(O.)  Shennon  v.  Parshill,  18  Grant  8. 

—  Or,  by  going  from  elsewhere  to  reside  with  the 
vendor  on  the  latter’s  land  and  caring  for  the  same, 
and  paying  a  rental  therefor. 

(0.)  Wilson  V.  Cameron,  30  O.L.R.  486  (a  son  did  so  for 
his  father  who  has  promised  to  convey  him  the 
farm). 

—  Or,  by  staying  proceedings  in  litigation. 

(0.)  Coates  v.  Coates,  14  O.B.  195  (defendant  promised 
plaintiff  an  interest  in  land  if  plaintiff  would  stay 
a  certain  suit). 

95.  But  such  j)art-performance  is  not  constituted 
l)y  mere  paying  of  money. 

(A.)  Gray  v.  Murchison  (1923)  3  W.W.R.  53,  18  A.L.R. 

.  374. 

(O.)  Johnson  v.  Canada  Co.,  5  Grant  558. 

96.  To  constitute  such  part-performance,  the  acts 
relied  on  must  clearly  be  referable  to,  and  indicate 
the  existence  of,  a  contract  of  sale. 

(Can.)  Beck  v.  Duncan,  25  W.L.R.  2,  6  S.L.R.  353,  5 
W.W.R.  787. 

(S.)  Adolph  V.  Good, -20  W.L.R.  401,  5  S.L.R.  106,  1 
W.W.R.  936,  1  D.L.R.  750  (the  price  was  a  piano 
lent  tb  vendor  by  the  purchaser  previous  to  the  land- 
sale  and  retained  by  the  former  after  said  sale). 

(S.)  Adamson  v.  Vachon,  22  W.L.R.  494,  3  W.W.R.  227, 
5  S.L.R.  400  (where  the  agreement  was  that  the 
vendor  was  to  sell  and  pay  plaintiff  all  realized  over 
the  amount  of  plaintiff’s  option,  the  fact  of  vendor 
selling  to  a  third  person  was  not  necessarily  an  act  of 
part-performance :  nor  wms  his  payment  of  certain 
monies  to  plaintiff  (a  relation),  as  this  latter  might 
be  a  gift). 

(Can.)  McNeil  v.  Corbett,  39  S.C.R.  608. 

(0.‘)  Sexton  v.  Shell,  6  L.J.  194. 

(0.)  Grant  v.  Brown,  13  Grant  256  (the- evidence  was 
doubtful). 
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97.  Sucli  part-performance  may  consist  of  con¬ 
tinued  possession  by  a  tenant  coupled  witli  acts 
between  liim  and  his  landlord  inconsistent  with  a 
tenancy. 

(O.)  Ihitler  V.  Church,  IG  Grunt  205  ($100.00  was  paid 
and  receipted  for,  not  as  rent,  but  as  ^‘purchase 
money”). 

(0.)  Magee  v.  Kane,  9  O.R.  475. 

98.  -Taking  possession  is  such  part-performance 
as  well  against,  as  in' favor  of,  either  party  to  the 
contract. 

(0.)  Bod  well  V.  McKiven,  5  O.L.R.  332  (against  the 
purchaser) . 

(0.)  Bucovetsky  v.  Cook,  16  O.W.R.  257  (against  the 
vendor) . 

99.  In  a  common-law  action  (e.g.  for  damages  for 
non-performance)  upon  a  contract  for  sale  of  land 
not  evidenced  by  the  statutory  memorandum,  paid- 
performance  is  no  answer  to  a  plea  of  non-comnliance 
with  the  Statute  of  Frauds. 

(K.S.)  Dominion  Supply  Co.  v.  Foley,  53  K.S.R.  333. 


Recovery  of  Money  Paid  on  Verbal  Sale 

100.  Where  there  is  no  statutory  memorandum 
but  the  vendor  is  willing  to  carry  out  the  contract, 
the  decisions  seeny conflicting  as  to  whether  the  want 
ot  a  siiflicieut  memorandum  is  ground  for  the  pur¬ 
chaser  recovering  purchase  money  paid  thereom  or 

resisting_ payment  of  a  cheque  or  note  given  as  part 
ot  the  price.  ^ 

Affirmative  Decisions : 


(K.S.)  Black  V.  Genser,  and  Gray  v.  Whitman,  Thompson’s 
Keports  157,  Lindsay  v.  Zwicker,  2  I7.S.D.  100  rail 
ho  ding  purchaser  not  liable  on  such  a  note  unless  he 
entered  into  possession). 

Negative  Decisions: 

(0.)  Barber  v.  Armstrong,  6  U.C  O  S  543 

(O.)  KinUe  v.  Harpo.,  iFo.L.k;  582  t  holding  though 

m  ■>  F  “■  F“‘  conveyance). 

(O.)  Harrison  v.  Wright  Limited,  15  O.W  N  '442 
.  See  No'S.  84  and  85.  ‘  ' 
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100a.  If  a  verbal  vendor  incapacitates  himself 
from  perfoianing  (e.g.  by  reselling)  the  purchaser 
can  recover  his  money  paid  on  the  contract. 

Hill  V.  Stanton,  2  TJ.C.E.  149. 

-  2C.  THE  FORM  OF  THE  MEMORANDUM 

Informality 

101.  The  memorandum  may  be  in  any  form  what¬ 
ever — a  receipt,  a  cheque,  a  letter,  a  telegram,  an 
entry  in  an  account  book,  a  will,  an  affidavit,  etc. 

(S.)  Fysh  V.  Armstrong,  22  tV.L.E.  966,  3  W.tV.R.  747, 
19  D.L.R.  575. 

(0.)  Thomson  v.  Playfair,  25  O.L.R.  365,  26  O.L.R.  624, 
2  D.L.R.  37  (a  copy  of  vendor’s  receipt  for  a  pay¬ 
ment  on  the  sale,  which  copy  is  headed  “approved” 
or  “correct”  or  “copy  of  receipt”  and  signed  by 
purchaser  or  his  agent). 

(0.)  Campbell  v.  HcKerricher,  6  O.R.  85  (a  will). 

—  Even  though  it  is  intended  to  be  used  only  as 
instructions  to  solicitors  for  drawing  a  formal  agree¬ 
ment  between  the  jiarties  on  the  subject. 

(jST.B.)  Fenety  v.  Johnston,  4  X.B.R.  Eq.  216. 

—  But  written  authority  or  instruction,  e.g.  a  tele¬ 
gram  by  an  owner  of  land,  to  his  agent  for  sale  is  not 
such  memo.,  even  though  shotvn  by  such  agent  to  the 
purchaser. 

(0.)  White  v.  Malcolm,  1  O.W.R.  363  (pointing  out 
ambiguity  in  the  words  of  a  telegram  “accept  offer,” 
which  may  mean  either  “T  accept”  or  “you  are  to 
accept”). 

102.  The  memorandum  need  not  be  addressed  or 
delivered  to  the  other  party,  or  intended  to  be,  or  to 
be  treated  as,  such  meihorandiun. 

(0.)  Maybury  V.  O’Brien,  6  D.L.R.  268,  25  O.L.R.  229  (an 
entry  by  vendor  in  his  own  pass-book). 

(0.)  McMillan  v.  Bentley,  16  Grant  387  (a  report  by  agent 
to  principal). 

(O.)  Campbell  v.  Dennistoun,  23  LbC.C.P.  339  (a  report  by 
one  partner  to  another). 

(0.)  Ward  V.  Hayes,  19  Grant  239. 
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(N.S.)  (But  in  McFTeil  v.  McDonald,  25  N.S.R.  306,  the 
sufficiency  of  a  letter  to  a  third  person  was 
questioned.) 

103.  A  deed  undelivered  cannot  (probably)  be 
treated  as  such  a  memorandum. 

(0.)  McClung  V.  McCracken,  3  O.E.  596. 

(O.)  McLaughlin  v.  Mayhew,  6  O.L.E.  174. 

(M.)  Vandervoort  v.  Hall,  9  W.L.E.  702,  18  M.E.  682. 

(0.)  (But  contra  Gillatley  v.  White,  18  Grant  1  (the 
parties  signed  the  deed  and  mortgage  respectively 
and  took  same  home  for  wives  to  sign  as  to  dower). 

(0.)  Foster  v.  Anderson,  15  O.L.E.  362,  per  Boyd  C. 
(deed  recited  agreement). 

—  And,  in  any  event,  a  deed  is  insufficient  as  such 
memorandum,  unless  it  actually  recites  the  ante¬ 
cedent  agreement  of  sale. 

(Can.)  District  of  North  Vancouver  v.  Tracy,  34  S.C.E. 
132  (holding  insufficient  a  recital  in  a  deed  of  a 
resolution  authorizing  a  sale). 

104.  A  memorandum  is  not  insufficient  by  reason 
of  the  fact  that  it  repudiates  the  contract  which  it 
recites  or  makes  reference  to. 

(N.W.T.)  Berry  v.  Scott,  6  Terr.  369,  4  W.L.E.  282 
(a  letter  spoke  of  the  sale  as  ''declared  off  lone 
ago”).  *  ^ 

(0.)  Midwest  Agency  v.  Munro,  19  O.W.E.  810. 

(Can.)  Cf.  Martin  v.  Haubner,  26  S.C.E.  14^  (a  letter 
spoke  of  the  goods  received  from  the  seller  as  "not 
what  I  wanted”). 

105.  And  a  memorandum  is  not  incomplete  or 
inoperative  by  reason  of  the  fact  that  the  parties  at 
the  tune  thereof  intended  or  contemplated  that 
another  and  more  formal  document  should  be  drawn 
up  later  (e.g.  by  a  solicitor)  and  signed  bv  them. 

18  M.E.  450,  10  W.L.E.  196. 

(ii.)  Selkirk  Land  &  Investment  Co.  v.  Eobinson,  25  W.L.E. 
392. 

(0.)  McDonald  v.  Deadly,  20  D.L.E.  157. 

W.L.E.  680,  2  A.l'.E.  148 

(N.B.)  Fenety  v.  Johnston,  4  N.B.  Eq.  216 
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(0.)  Cf.  Township  of  King  v.  Beamish,  360  L.R.  325 
/  (an  agreement  for  lease  providing  for  a  survey  or 
description  to  he  prepared  by  municipal  clerk). 

106.  Nor  by  reason  of  the  fact  that  it  expressly 
stipulates  for  such  formal  document. 

(M.)  Conley  v.  Paterson,  22  M.R.  127,  2  W.W.R.  34,  20 
W.L.R  722. 

(A.)  McDonald  v.  Leadlay,  20  D.L.R.  157,  27  W.L.R.  721, 

(S.)  Harris  v.  Darroch,  8  W.L.R.  86,  1  S.L.R.  116. 

(O.)  Pinsonneault  v.  Lesperance,  28  O.W.lSr.  42^. 

But  see  No.  108. 

107.  It  is  otherwise,  if  the  parties  intended  at 
the  time  of  the  memo,  to  embody  further  material 
provisions  in  the  later  document. 

(S.)  Ross  V.  Eastern  Saskatchewan  Co.,  17  W.L.R.  280,  4 
S.L.R.  346. 

.(S.)  Strickland  v.  Ross,  21'  W.L.R.  945,  2  W.W.R.  887, 
'  5  S.L.R.  347,  5  D.L.R.  706.  ’ 

(O.)  Stowe  V.  Currie,  21  O.L.R.  486  (the  court  inferred 
such  intention  from  the  silence  of  the  memo,  as  to 
some  essential  matters). 

(S.)  Bocalter  v.  Hazle  (1925)  )  AV.W.R.  577  (the  memo. 
.  spoke  of  ‘^agreement  to  he  arranged”  and  ^‘balance 
at  6  per  cent,  and  half  crop  payments”). 

108.  And  when  one  party  stipulates  for,  and 
apparently  contemplates,  a  formal  offer  to  be  made 
to  him  by  the  other  party,  there  is  no  contract  fill 
this  is  done. 

(O.)  Bohan  v.  Galbraith,  15  O.L.R.  37.  ' 

But  see  Kos.  106  and  137, 

Connected  Documents 

109.  The  memorandum  may  consist  of  separate 
letters  or  other  memoranda  (of  the  same  or  different 
dates),  if  connected  ivith  or  related  to  each  other. 

(Can.)  O’Donohoe  v.  Stammers,  11  S.C.R.  358  (the 
printed  conditions  of  sale  did  not  name  the  vendor 
and  were  not  signed  by  him,  but  his  solicitors  in 
several  subsequent  letters  referred  to  them). 

(0.)  McCarthy  v.  Cooper,  12  A.R.  284. 

(K.W.T.)  Berry  v.  Scott,  6  Terr.  369,  4  W.L.R.  282. 

(M.)  Selkirk  Land  &  Investment  Co.  v.  Robinson,  25 
AV.L.R.  392. 
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(M.)  Mcllvride  v.  Mills,  1  W.L.R.  229,  16  M.R.  276. 

(S.)  Pysh  V.  Armstrong,  22  W.L.R.  966,  3  W.W.R.  747,  9 
D.L.R.  575. 

(0.)  Bailey  v.  Dawson,  25  O.L.R.  387,  1  D.L.R.  487. 

(O.)  Maybury  V.  O’Brien,  6  D.L.R.  268,  25  O.L.R.  229. 

(77.W.T.)  Stevenson  v.  McRae,  3  W.L.R.  259  (where  a 
cheque  was  resorted  to  for  supplying  the  name  of 
vendor). 

(A.)  McDonald  v.  Leadlay,  27  W.L.R.  721,  20  D.L.R.  157 
(same  as  last  case). 

(S.)  Brown  v.  Street,  21  W.L.R.  46,  3  D.L.R.  291. 

(0.)  Arnold  V.  McLean,  6  Grant  242. 


110.  But  the  connection  must  be  apparent  on  the 
face  of  the  memo.,  and.  not  require  parol  or  extrinsic 
evidence. 


(P.C.)  Pearson  v.  O’Brien,  22  W.L.R.  703,  4  W.W.R. 
342  (a  cheque  given  for  an  option  did  not  expressly 
refer  to  the  latter) . 

(0.)  Dalton  v.  McBride,  7  Gra'nt  288  (the  words  in  the 
purchaser  s  offer  ‘‘according  to  the  terms  made 
hnown  at  the  time  of  sale”  were  held  a  sufficient 
reference  to  the  printed  conditions  of  sale  distributed 
in  handbills  and  read  out  by  the  auctioneer). 

(O.)  Taylor  v.  Knowles,  30  U.C.R.  200  (the  first  letter 
offered  $3,100  for  certain  specified  lands  and  a  later 
letter  by  Bie  same  party  offered  $3,500,  without 
either  indicating  or  mentioning  the  land  or  the 
former  letter). 

V  W™’  (*8  read 

IVII.  JJ.  (the  owner)  will  not  take  less  than  $30  a 
toot  for  ground  on  Beverley  Street,”  and  the 

acceptance  read  “your  memorandum  offering  me  _ 

leet  by  —  feet  on  Beverley  Street  dulv  received” : 
it  was  held  that  there  may  have  been  an  intervening 
letter  to  the  acceptor).  ° 

(Can.)  District  of  Korth  Vancouver  v.  Tracy,  34  S  C  R 
Id  A  (alter  a  resolution  authorizing  sale  to  A 

to  BT^rr^  ""TTu  ""  resolution  to  intimate 

to  B  that  (simply)  “the  lot  has  been  sold  to  A”) 

(0.)  But  see  Martin  v.  Reed,  8  L.J.  186  (unsigned  memo 

connected  with  signed  contract). 
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(Can.)  And  see,  too,  Peterson  v.  Bitzer,  62  S.C.R.  398  (a 
cheque  purported  to  be  for  deposit  on  price  of  the 
same  land  as  was  named  in  a  receipt,  and  bore  same 
date  and  was  for  same  amount :  held  connection 
sufficiently  apparent  though  receipt  purported  to  be 
for  cash  not  for  cheque). 

Parol  Explanation 

111.  Parol  evidence  is  admissible  to  explain  the 
meaning  of  expressions  or  abbreviations  or  latent 
ambiguities  in  the  memo. 

(0.)  Keefer  v.  Roaf,  8  O.R.  69  (land  was  described  by  a 
reference  to  numbers  in  a  tax  sale  list,  which  gave 
separate  niimbers  to  the  various  parcels  it  described). 

(M.)  Muldowan  v.  German-Canadian  Co.,  10  W.L.R.  561, 
19  M.R.  667  (land  described  by  street  number  only). 

(O.)  Davis  V.  Shaw,  21  O.L.R.  474  (“the  vacant  lot  to  the 
south  of”  a  specified  property). 

(M.)  Caisley  v.  Stewart,  21  M.R.  341,  18  W.L.R.  420 
(the  expression  in  a  contract  “K.E.  32-4-3E.” 
was  held  to  be  a  sufficient  land  description :  and  also 
the  expression  “My  5  lots  in  Winnipeg  listed  with 
J.  P.  Bucknam  &  Sons”). 

(M.)  Williams  V.  Black,  31  W.L.R.  844,  8  W.W.R.  1139, 
23  D.L.R.  287  (street  number  named). 

(0)  Sparks  v.  Clement,  41  O.L.R.  344  (“the  50  acres  across 
the  road  from,”  a  person  named,  was  held,  a  sufficient 
description). 

(K.S.)  Shatford  V.  Harnish,  55  K.S.R.  405  (“the  Burgoyne 
lot”  was  allowed  to  be  shown  to  mean  two  lots). 

(M.)  Cf.  Oleson  .v.  Jonasson,  16  M.R.  94  (a  patent 
ambiguity  in  a  land  descrijjtion  in  a  deed,  is  not 
explainable  by  parol  evidence:  but  it  is  otherwise 
with  a  latent  ambiguity,  as  in  the  expression  “the 
east  half”  of  a  certain  fractional  quarter  section 
fronting  on  a  lake,  it  being  first  shown  by  the 
testimony  of  surveyors  that  the  expression  was 
ambigmous  in  that  connection). 

—  But  not  to  identify  a  party  not  named  or 
indicated. 

(B.C.)  Mahler  v.  Barker  (1924)  2  W.W.R.  796  (offer  to 
purchase  did  not  name  or  indicate  vendor). 
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Names  of  Parties 


112.  The  memorandum  is  insufficient,  if  it  does 
not,  by  signature  or  in  the  body  or  otherwise  on  its 
face,  show  the  names  of  both  the  vendor  and  the 
purchaser,  or  sufficiently  indicate  them, 

(O.)  Cameron  v.  Spiking,  25  Grant  116  (vendor’s  name 
was  omitted). 

(0.)  McLean  v.  Arnold,  6  Grant  at  p.  242  (purchaser’s 
name  omitted). 

(O.)  Kennedy  v.  Oldham,  15  O.R.  433  (offer  to  purchase 
was  written  in  a  book  of  vendor’s  realty  agents 
bearing  their  initials  on  back :  the  rule  was  held  to  be 
satisfied). 

(B.C.)  Kewberry  V.  Brown,  32  W.L.R.  118,  21  B.C.R.  556, 
8  W.W.R.  1283  (where  the  expression  “a  client  of 
A”  was  held  insufficient).  ^ 

(O.)  White  v._  Tomalin,_  19  O.R.  513  (parol  evidence 
was  rejected  to  identify  the  person  to  whom  a 
written  unaddressed  offer  of  purchase  was  made, 
even  though  an  acceptance  is  written  and  signed 
immediately  below  the  offer). 

(0.)  klclntosh  V.  Moynihan,  18  A.R.  237  (the  offer  at  the 
time  of  acceptance  was  unsigned,  and  did  not  contain 
the  purchaser  s  name,  but  it  was  afterwards  signed 
by  him). 

(M.)  Grant  v.  Reid,  5  W.L.R.  361,  16  M.R.  527. 

(B.C.)  Mahler  v.  Barker  (1924)  2  W.W.R.  796  (no 
indication  of  vendor  by  purchaser’s  letter). 


—  A  receipt  by  a  person  described  as  ‘‘agent”  for 
the  vendor  is  probably  sufficient  though  the  vendor  is 
not  named. 


(0.)  (Contra  May  bury  V.  O’Brien,  6  D.L.R.  268,  26  O.L.R. 


11  O.L.R.  398,  followed  in 


229.)  N 


(0.)  McClung  V.  McCracken,  2  O.R.  609. 
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—  But  it  is  otherwise  if  there  is  a  reference  by  an 
agent  in  the  correspondence  even  indirectly  to  his 
principal.  ‘ 

(O.)  Omiiiiini  Securities  Co.  v.  Richardson,  7  O.E.  182 
(the  agent’s  letter  spoke  of  ‘‘our  mortgage”  thereby 
referring  to  a  mortgage  to  a  company  of  which  he 
,  was  agent). 

—  The  expression  ‘‘the  vendor”  without  his  name 

is  insufficient.  ' 

(O.)  Wilmot  V.  Stalker,  2  O.R.  78  (where  the  addition  of 
the  words  “resale  of  Allan  Wilmot’s  farm”  was  held 
not  to  cure  the  defect). 

(O.)  Cameron  v.  Spiking,  25  Grant  116. 

(O.)Whitev.  Tomalin,  19  O.R.  513. 

—  So,  too,  the  expression  “my  client”  is  insufficient. 

(O.)  Bailey  v.  Dawson,  25  O.L.R.  387,  1  D.L.R.  487. 

—  But  the  expression  “the  owner”  or  “the  pro¬ 
prietor”  or  “the  mortgagee”  is  a  sufficient  designa¬ 
tion  of  the  vendor. 

(N.W.T.)  Berry  v.  Scott,  6  Terr.  369,  4  W.L.R.  282. 

(M. )  Conley  v.  Paterson,  22  M.R.  127,  2  W.W.R.  34,  20 
W.L.R.  722. 

(A.)  Rogers  v.  Hewer,  19  W.L.R.  868,  1  W.W.R.  481. 
(0.)  Clergue  v.  Preston,  8  O.L.R.  84,  24  C.L.T.  330. 

—  And  a  receipt  for  a  deposit  “from  A”  sufficiently 
indicates  that  A  is  the  purchaser. 

(0.)  Green  v.  Stevenson,  9  O.L.R.  671. 

(0.)  Young  V.  Scohie,  10  U.C.R.  372. 

(B.C.)  Hewberry  v.  Brown,  32  W.L.R.  118,  21  B.C.R.  556, 
8  W.W.R.  1283. 

But  such  prima  facie  indication  may  be  rebutted  as  in 
(H.W.T.)  Re  Babbit  and  Boileau,  6  W.L.R.  260. 

—  And  a  transfer  may  be  a  sufficient  memo,  to  ])ind 
the  transferor,  though  it  leaves  blank  the  name  of  The 
transferee,  if  it  identifies  him  as  the  person  (though 
not  named)  from  whom  the  consideration  is  acknow¬ 
ledged  to  have  been  received. 

(H.W.T.)  Taylor  v.  Grant,  3  W.L.R.  254,  6  Terr.  353. 
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113.  Parol  evidence  is  admissible  to  show  that  a 
]>erson  named  or  indicated  as  a  vendor  or  purchaser, 
is  agent  of  an  unnamed  principal  (whether  the  fact 
of  agency  is  indicated  or  not  in  any  way  in  the  memor¬ 
andum)  and  the  contract,  if  unsealed,  can  lie  enforced 
by  or  against  such  unnamed  princiual. 

(0.)  Musson  V.  Head,  57  O.L.R.  38. 

(M.)  Pulford  V.  Loyal  Order  of  Moose,  14  D.L.R.  577. 

(O.)  Morgan  v.  Johnson,  20  O.W.R.  509. 

(M.)  Conley  v.  Paterson,  ante. 

(0.)  Bradley  v.  Elliott,  ante. 

(M.)  Selkirk  Investment  Co.  v.'  Robinson,  ante. 

(0.)  Standard  Realty  Co.  v.  Richolson,  24  O.L.R.  46. 

(0.)  Hannon  V.  Clark,  27  O.W.77.  149. 

(0.)  McKay  v.  Wayland,  18  O.W.R.  696  (an  option). 

(B.C.)  (Contra  Rathom  v.  Calwell,  18  W.L.R.  281,  16 
B.C.R.  201  (where  a  receipt  read  in  favor  of  agents 
of  purchaser-plaintiff),  also, 

(M.)  Maher  v.  Penskalski,  15  M.R.  236,  24  C.L.T.  407.) 

114.  But  the  rule  in  No.  113  does  not  applv  where 
a  memorandum  by  an  agent  is  in  such  terms  as  not 
to  render  the  agent  personally  liable  as  one  of  the 
contracting  parties. 

(B.C.)  Mahlei  v.  Barker  (1924)  2  W.W.R.  796  (vendor  not 
named). 


114a.  Nor  will  parol  contradiction  be  allowed  of 
a  specific  statement  in  the  memorandum  or  (written) 
contract  that  the  vendor  is  the  owner. 

(Can.)  Katzman  v.  Ownahome  Realty  Co.  (1924)  S.C.R. 


/  where  the  agreement  is  under  seal 

(whether  the  seal  is  necessary  or  not  to  its  validitv), 
no  action  lies  thereon  against  a  person  who  has  iiot 
signed  the  same,  even  though  it  was  signed  bv  his 
agent  for  his  (the  principal’s)  benefit. 

(Can.)  Porter  v.  Pelton,  33  S.C.R.  449. 


117.  And  a  person  not  named  or  indicated  as 
vendor  or  purchaser  and  not,  in  fact,  at  the  time  of 
the  memorandum,  the  iiriucipal  of  either  of  the 
persons  so  named  or  indicated,  does  not  become 
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entitled  to  enforce  the  memo,  by  subsequently 
adopting  one  of  such  persons  as  an  agent  of  his  in 
that  behalf. 

(M.)  Grant  v.  Reid,  5  W.L.R.  361,  16  M.R.  527  (A  took 
in  his  own  name  a  deposit-receipt  from  owner- 
defendant,  intending  to  resell  at  an  advance  to 
plaintiff  who  had  expressed  desire  to  buy,  but  who 
regarded  A  as  agent  of  the  owner). 

(M.)  Ecroyd  v.  Rogers,  11  D.L.R.  626,  4  W.W.R.  601,  24 
tV.L.R.  318,  23  M.R.  633  (plaintiff  was  a  ‘^dummyi’ 
selected  by  the  real  pnrchaser  unknown  to  latter’s 
agent  and  the  agent  was  named  as  buyer  in  the 
memo. ) . 

See  jSTo.  130  and  Kearney  v.  Kleborn  in  Ko.  37. 

The  Land,  Price  and  Terms 

118.  The  memo,  is  insufficient,  if  it  does  not 
describe  the  land  sufficiently  to  identify  the  same 
without  parol  evidence. 

(O.)  Stevenson  V.  McHenry,  16  O.R.  139  (no  depth  named 
and  no  reference  to  a  plan) . 

(0.)  Hope  V.  Dixon,  22  Grant  439  (memo,  read  ^^300 
and  odd  feet  on  Beverley  Street  by  a  depth  of  150 
feet”). 

(O.)  Stretton  v.  Stretton,  '24  Grant  20  (there  was  a  refer¬ 
ence  to  ‘hStretton’s  survey”  when  none  existed  but 
only  a  rough  sketch  which  would  require  oral 
testimony  as  to  size  and  position  to  make  it 
intelligible) . 

(M.)  Heath  v.  Sanford,  17  M.R.  101,  6  AV.L.R.  203  (“the 
south  fifty  feet  of  two  lots  on  the  corner  of  Alfred 
and  Main  Streets”  was  held  insufficient,  no  city  or 
town  being  named). 

(M. )  Holmwood  v.  Gillespie,  11  jM.R.  186  (no  township  or 
range  indicated). 

(K.S.)  Hornsby  v.  Johnson,  3  K.S.D.  1  (“100  acres  at 
Dartmouth”). 

(0.)  Sweitzer  v.  Granger,  54  O.L.R.  70  (“part  of  lot  26” 
where  vendor  owned  no  part). 

—  But  the  description  may  be  b}^  (even  an  implied) 
reference  to  another  document. 
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(]Sr.B.)  Pugsley  v.  Gillespie,  14  FT.B.P.  19  (memo,  provided 
for  “re-deed  to  Hamilton,”  thereby  referring  to  a 
deed  from  the  man  thus  named). 

—  And  the  land-description  given  must  be  taken  to 
refer  to  land  belonging  to  the  vendor, 

(B.C.)  Lewis  V.  Hughes,  4  W.L.R.  269,  13  B.C.R.  228 
(where  “lots  16  and  17,  block  196,  district  lots”  was 
held  sufficient). 

(Can.)  Coote  v.  Borland,  35  S.C.R.  282. 

—  And  it  is  sufficient  (for  enforcement  of  a  bond  to 
convey)  if  the  land  can  be  located  on  the  ground. 

(0.)  Caesar  V.  Horton,  8  U.C.R.  587. 

119.  The  memo,  is  insufficient  if  it  misstate  the 
price. 

(A.)  Calgary  Realty  v.  Reid,  19  W.L.R.  649,  4  A.L.R.  4, 
1  W.W.R.  218  (receipt  showed  price  $2,000,  but 
plaintiff  alleged  it  at  $1,900  only,  claiming  an 
arrangement  not  written  for  a  $100  commission). 

See  Hos.  127,  133  and  134. 

120.  Or  if  it  omit  to  state  the  price  at  all. 

(0.)  Kelly  V.  Sweeten, ^17  Grant  372  (the  memo,  provided 
for  a  conveyance'  on  payment  of  “'the  principal,”  not 
naming  any  amount,  under  a  penalty  of  $100,  and 
,  the  purchaser  afterwards  consented  to  treat  the 

penalty  as  the  price). 

(H.S.)  Hornsby  v.  Johnson,  ante. 

121.  The  memo,  is  insufficient  if  it  omits  anv  term 

agreed  upon.  ' 

(0.)  Green  v. .Stevenson,  9  O.Ij.R.  671  (taxes  and  interest 
omitted). 

(0.)  Gould  V.  Hamilton,  5  Grant  192  (interest). 

(0.)  Clement  v.  McFarland,  8  D.L,R.  226,  23  O.W.R.  613 
(dates  for  payment). 

(M.)  Patterson  v.  Scott  (1922)  2  W.W.R.  700,  32  M.R. 
343  (insurance,  commission,  division  of  crop). 

(O.)  needier  v.  Campbell,  17  Grant  592  (a  reservation  and 
condition  by  vendor). 
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(M.)  Imperial  Development  v.  Matthew,  10  W.L.R.  330 
(defendant  signed  a  printed  ^‘application  to 
purchase”  which  provided  for  a  $25^  cash  deposit, 
but  left  blank  for  the  further  payments,  providing 
interest  at  6  per  cent:  the  court  held  that  a  cash 
,  transaction  could  not  be  intended). 

(A.)  Kidd  V.  Millar,  40  D.L.R.  729  (1918)  2  W.W.R.  366, 
13  A.L.R.  282  (similar  to  last  case:  the  mention 
of  interest  indicating  an  intention  to  defer  payments, 
but  no  dates  or  amounts  being  specified). 

(S.)  Fenske  v.  Farbacher,  21  W.L.R.  53,  2  W.W.R.  216, 
2  D.L.R.  634  (also  similar). 

(A.)  Evans  v.  Korris,  22  W.L.R.  818,  4  W.AV.R.  1156, 
5  A.L.R.  320. 

(A.)  Rogers  V.  Hewer,  19  W.L.R.  S68,  1  W.W.R.  481. 

(Can.)  McKenzie  V.  Walsh,  61  S.C.R.  312  (where,  however, 
it  was  found  that  the  term  alleged  to  be  omitted  had 
been  arranged  subsequently  to  the  memo.,  and, 
therefore,  did  not  affect  its  validity). 

(P.C.)  Pearson  v.  O’Brien,  22  W.L.R.  203. 

(Can.)  Canadian  General  Securities  v.  George,  42  O.L.R. 
560  and  59  S.C.R.  641  (there  was  alleged  to  be  a 
contemporary  statement  by  the  vendor  that  he  would 
resell  for  the  purchaser  within  a  stated  time  at  a 
profit) .  ' 

But  see  Kos.  125  and  126. 

122.  Parol  evidence  is  admissible  to  show  the  fact 
of  such  omitted  term,  and  to  thus  invalidate  the 
memo.,  where  the  latter  does  not  purport  to  contain 
the  whole  contract  (as,  e.g.,  a  receipt). 

(O.)  Green  v.  Stevenson,  ante. 

(Yuk.)  Treadgold  v.  Rost,  22  W.L.R.  300,  7  D.L.R.  741 
(the  letter  sued  upon  was  alleged  by  defendant  to  be 
a  mere  preliminary  negotiation). 

(Can.)  Peterson  v.  Bitzer,  62  S.C.R.  384  (holding  that  the 
court’s  first  step  is  to  enquire  what  in  fact  the 
agreement  was,  and  then  whether  the  memo,  is 
sufficient). 

—  And  the  defendant’s  right  to  give  evidence 
proving  the  omission  is  a  common-law  one,  and  he  is 
under  no  necessity  for  that  purpose  to  invoke  the 
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court’s  equitable  jurisdiction:  which  invocation 
would  entitle  the  court  (as  in  a  suit  to  rectify  or  set 
aside  an  instrument)  to  impose  equitable  terms  as  a 
condition  of  the  privilege. 

(A.)  Rogers  v.  Hewer,  ante. 

—  This  applies  also  to  showing  a  collateral  verbal 
agreement. 

(B.C.)  Kirkland  v.  Smith,  16  W.L.R.  530. 

123.  But  in  case  of  a  formal  instrument  pur¬ 
porting  to  contain  the  whole  contract,  the  court  has 
equitable  jurisdiction  to  require  a  defendant,  as  a 
condition  of  showing  by  parol  evidence  the  fact  of 
such  omission,  to  submit  to  specific  performance  of 
the  contract  with  the  omission  supplied. 

(A.)  Rogers  v.  Hewer,  ante. 

124.  Parol  evidence  is  inadmissible  to  prove  an 
omitted  term,  if  it  conflicts  with  a  term  as  written 
in  the  memorandum. 

(0.)  Carter  v.  C.K.R.,  24  O.L.R.  377  (-the  writing  provided 
for  return  of  purchase  monies  in  a  certain  event  at 
the  vendor’s  option,  whereas  the  purchaser  sought  to 
show  that  the  provision  was  to  be  available  for  him 
too). 

125.  Absence  of  terms  implied  by  law  will  not 
invalidate  the  memo. 

(Can.)  Peterson  v.  Bitzer,  62  S.C.R.  384  (holding  it  to  be 
implied  that  a  mortgage  assumed  by  purchaser  bears 
interest  at  the  statutory  rate;  also' that  the  date  for 
possession  is  the  date  named  for  payment ;  also  that 
the  mortgage  for  balance  of  jorice  will  be  upon  the 
land  sold). 

XI  memo,  is  sufficient  if  it  contains  all 

that  the  parties  intend  should  form  part  of  the 
contiact,  notwithstanding  there  were  other  things 
verball}"  agreed  upon  but  intentionall}^  omitted  from 
the  memo,  (as  being  collateral  or  subsidiary  matters 
or  matters  of  honor) :  for  example,  deductions  for 
deficiency  in  area,  date  for  adjustments,  title  to  be 
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examined  (though  the  writing  says  the  title  is 
accepted),  possession  to  be  accepted  at  a  date  later 
than  that  named  therefor  in  the  writing,  etc. 

(M.)  Anderson  v.  Douglas,  9  W.L.R.  378,  18  M.E.  254,  at 
265  (liolding  that  the  court  will  be  inclined  to 
presume  that  the  document  contains  all  that  was 
agreed  on,  and  to  treat  matters  not  written  there  as 
mere  representations). 

127.  The  memo,  is  insufficient  if  it  misstate  any 
term  agreed  upon. 

(A.)  Dobell  V.  G.T.P.,  15  W.L.E.  149  (the  receipt  spoke 
of  the  money  paid  as  a  ^ffirst  payment,”  whereas  it 
was  payment  in  full).  '  ‘ 

(A.)  Mandziuk  v.  Czahley  (1920)  3  W.W.E.  758,  16 
A.L.E.  68  ($2,000  stated  to  have  been  paid  at  the 
time  of  execution  instead  of  as  being  payable  before 
the  document  should  take  effect). 

The  Signing 

128.  The  signing  of  the  memorandum  may  be  by 
initials  only,  and  may  be  sufficiently  done  by  a  party, 
by  his  signing  as  a  witness  or  even  by  his  (or  his 
agent’s)  inserting  his  name  as  a  party  thereto  in  the 
body  of  the  memo. 

(O.)  Maybury  v.  O’Brien,  6  D.L.E.  268,  25  O.L.E. ^229. 

(O.)  Keefer  v.  Eoaf,  8  O.E.  69. 

(M.)  Mcllvride  v.  Mills,  1  W.L.E.  229,  16  M.E.  276. 

(0.)  Campbell  v.  Dennistoun,  23  U.C.C.P.  339. 

129.  The  agent  need  not  be  authorized  in  writing  > 
to  sign  the  memorandum. 

(M.)  Mcllvride  v.  klills,  1  W.L.E.  229,  16  M.E.  276. 

(A.)  Powell  V.  Hewer,  11  D.L.E.  348,  6  A.L.E.  61,  4 
W.W.E.  626. 

130.  And,  though  the  agent  held  no  authority  as 
such  at  the  time  of  signing,  nevertheless  the  memo, 
may  be  afterwards  bindingly  ratified  by  the  person 
named  as  his  principal. 

(A.)  Cobbledick  v.  Bersch,  24  W.L.E.  259,  11  D.L.E.  235. 

(O.)  Thomson  v.  Playfair,  25  O.L.E.  365,  26  O.L.E.  624, 

2  D.L.E.  37. 

See  Ko.  1 1 7. 
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131.  Signature  of  a  memo,  by  an  agent’s  clerk  is 
insufficient. 

(0.)  F^arquharson  v.  Williamson,  1  Grant  93. 

(0.)  Hope  V.  Dixon,  22  Grant  439. 

(O.)  Thomas  v.  Eoss,  19  TJ.C.R.  370. 

—  And  ratification  by  the  agent  of  such  signature  is 
insufficient. 

(0.)  Ib. 

132.  A  sheriff,  acting  under  an  execution,  or  an 
auctioneer  conducting  a  sale,  is  an  agent  for  both 
parties  to  sign  a  memo,  thereof.  See  cases  in  Xo.  34. 

'  Rectification 

133.  A  misstatement  will  not  render  the  memo, 
insufficient  if  there  are  words  in  the  memo,  or  in 
subsequent  written  communications  relating  thereto 
from  which  rectification  can  be  made. 

(0.)  McCarthy  v.  Cooper,  12  A.R.  284  (mistake  as  to 
price). 

(Can.)  Coote  v.  Borland,  35  S.C.R.  282  (memo,  said  Block 
9  by  mistake  for  Block  10,  but  also  said  correctly 
N.W.  corner  of  Hasting’s  Street). 

(0.)  Foster  v.  Anderson,  15  O.L.R  362,  16  O.L.R.  565 
(the  street  number  was  wrongly  stated  as  FTo. 
22,  instead  of  H o.  24,  but  there  was  elsewhere 
(namely  in  a  deed  signed  in  pursuance  of  the 
agreement  but  undelivered,  and  also  in  a  prior 
mortgage  referred  to  in  the  memorandum)  a  land- 
description  sufficient  to  identify  without  the  aid  of  a 
street  number.  In  the  Court  of  Appeal,  16  O.L.R., 
this  judgment  was  upheld  but  upon  the  ground  that 
the  agreement  itself,  elsewhere,  without  the  aid  of 
the  street  number,  sufficiently  identified  the  land 
because  (a)  there  was  no  Ho.  22  on  that  street  (b) 
the  vendor  owned  no  other  property  on  that  street 
(c)  the  side  of  the  street  was  mentioned  correctlv 
and  also  the  depth  and  conformation  of  the  piece 
which  were  peculiar.  The  judgment  of  the  C.  A.  was 
iifiheld  in  41  S.C.R.  25). 

(M.)  Sellark  Land  &  Investment  Co.  v.  Robinson,  25 
\\.i..R.  392  (an  erroneous  description  of  laud 
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as  the  east  half  instead  of  the  west  half,  and  an 
erroneous  plan  number  were  held  rectified  hy 
subsequent  correspondence) . 

(X.W.T.)  Grierson  v.  Johnston,  1  W.L.R.  83  (a  mistake 
in  land-description,  where,  however,  there  was  a 
reference  to  a  prior  transaction  regarding  the  same 
land). 

—  And  perhaps  so  even  where  there  are  no  such 
words. 

(O.)  Jennings  v.  Robertson,  3  Grant  513. 

134.  And  such  rectification  may  be  granted  even 
in  cases  within  the  Statute  of  Frauds  and  where  that 
statute  is  pleaded  as  a  defence.  See  No.  261. 

—  And  in  the  same  action,  specific  performance  also 
ma}^  be  granted.  See  No.  261. 

135.  There  can  be  no  rectification  with  specific 
performance  where  the  mistake  is  solely  on  the  part 
of  the  party  seeking  the  relief. 

(0.)  Cottingham  v.  Boulton,  6  Grant  186  (the  owner 
of  the  west  half  of  a  lot  sold  and  conveyed  ‘fihe  east 
half,”  the  two  halves  being  of  about  equal  value,  and 
the  purchaser  having  no  personal  knowledge  of 
either). 

2D.  CONCENSUS 
Offer  (How  Effected) 

136.  An  offer  to  sell  land  is  not  constituted  by: 

(a)  A  mere  quotation  of  price  by  the  owner. 

'  (N.W.T.)  Blackstock  v.  Williams,  6  W.L.R.  79,  7  Terr.  362 
(the  owner,  after  mentioning  a  certain  price  and 
'  terms,  wrote  ‘‘This  is  the  best  I  can  consider”). 

Cf.  No.  24.  ' 

—  But  it  is  otherwise  where  the  owner  in  a  letter  to 
a  probable  buyer  mentions  a  price  at  which  he  is 
willing  to  sell,  and  asks  if  the  other  is  willing  to  buy 
at  that  price. 

(O.)  Clergue  v.  McKay,  6  O.L.R.  51,  23  C.L.T.  243. 

(b)  A  mere  resolution  of  a  municipal  couhcil 
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expressing  willingness  to  sell  and  an  authority  to  its 
officers  to  convey  on  certain  terms. 

(Can.)  ISTortli  Vancouver  v.  Tracy,  34  S.C.R.  132. 

(c)  A  proposal  of  sale  contemplating  further 
negotiations. 

(B.C.)  Reid  V.  Sinclair,  14  W.L.R.  478  (the  owner  wrote 
‘d  would  sell  those  4  lots  for  $16,000,  about  one-half 
cash.  I  expect  to  be  back  to  Vancouver  about  the 
15th  inst.,  and  will  call  on  you  at  once,  when  we  can 
talk  it  over  if  you  wish”). 

137.  An  offer  (to  buy  or  sell  land)  bj"  correspon¬ 
dence  may  be  sufficient,  though  the  other  side  stipu¬ 
lates  for  an  offer  on  its  printed  ''offer  form.” 

(M.)  Mansfield  v.  Toronto  General  Trusts  Corporation,  20 
W.L.R.  344,  22  M.R.  49,  1  D.L.R.  503.  (See  Mos. 
105-108.) 

137a.  A  rejected  offer  may  (after  rejection)  be 
so  renewed  as  to  become  again  binding. 

(A.)  Livingstone  v.  Evans  (1925)  3  IV.W.R.  453  (the 
owner,  after  making  an  offer  to  sell  and  receiving  a 
counter-offer,  wired  ^‘cannot  reduce  price”). 


Offer  (Withdrawal) 

138.  An  offer  can  be  withdrawn  at  any  time  before 
notice  of  acceptance. 

(R.W.T.)  Tiel  V.  Taylor,  2  W.L.R.  458  (where 
notification  to  offeree  by  vendor  of  sale  to  a  third 
person  was  held  to  be  a  withdrawal  by  vendor). 

139  This  applies  though  the  words  of  the  offer 
are  1  hereby  agree  to  buy”  or  to  like  effect. 

(0.)  Larkin  v.  Gardiner,  27  O.R.  125. 


140.  And  though  the  offer  purports  expressly  to 

irrevocable  for  a  stated  time 

-  (O.)  Carton  v.  Wilson,  13  O.L.R.  412. 

Rut  see  Ao.  162  as  to  options. 

141.  And  a  formal  agreement  of  sale  under  seal 
as  long  as  it  is  signed  by  one  party  only,  is  nothin? 

rabove")“  “  bi’withdifZ 
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(M.)  Manson  v.  Pollock,  27  W.L.R.  370,  16  D.L.R.  618, 
24  M.R.  67,  6  AY.W.R.  205  (the  other  party  had 
also  signed  but  not  delivered,  as  he  was  negotiating 
for  removal  of  building  restriction  clause) . 

(0.)  Dominion  Bank  v.  Knowlton,  25  Grant  125. 

142.  The  withdrawal  of  an  offer  need  not  be 
explicit,  bnt  may  consist  of  any  act  done  by  the 
offerer  to  the  knowledge  of  the  offeree  inconsistent 
wdth  the  offer. 

(O.)  Larkin  v.  Gardiner,  ante. 

(R.W.T.)  Tiel  V.  Taylor,  ante. 

—  E.g.,  conveying  to  a  third  person. 

(0.)  Thompson  v.  Skill,  13  O.W.R.  887. 

(0.)  Davis  V.  Shaw,  21  O.L.R.  474. 

—  Or  demanding  a  larger  cash  payment  than  that 
named  in  the  offer. 

(M.)  Archdekin  v.  McDonald,  20  W.L.R.  596,  1  MhW.R. 
1014,  1  D.L.R.  66. 

Offer  (Assignment  of) 

143.  An  offer  cannot  be  assigned  by  the  offeree 
until  he  has  accepted  it. 

(Can.)  Robinson  v.  Harris,  21  S.C.R.  390. 

(O.)  C.P.R.  V.  Rosin,  18  O.W.R.  387. 

(Can.)  Stover  v.  Gold,  60  S.C.R.  623. 

Cf.  Xo.  179, 

X  Acceptance  (Form) 

144.  If  a  mode  of  acceptance  is  stipulated  in  an 
offer,  acceptance  in  that  mode  is  sufficient  though  it 
does  not  actually  reach  the  other  party. 

(M.)  Lister  V.  Bannerman,  19  AV.L.R.  182  (the  acceptance 
was  stipulated  to  be  addressed  to  “The  Parish  of  St. 
Paul”  and  it  was  addressed  to  his  post  office  in  that 
parish  and  he  knew  it  was  there). 

145.  A  contract  may  be  formed  by  a  verbal 
acceptance  of  a  written  offer  (and  such  acceptor  may 
enforce  the  same).  See  cases  cited  in  Mo.  75. 

146.  Acceptance  of  an  offer  may  be  by  conduct. 

(Can.)  Mills  v.  Marriott,  20  W.L.R.  917,  3  AAhW.R.  841 

(a  plaintiff-purchaser  so  accepted  a  written  offer). 
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(M.)  Carr  v.  C.N.R.,  17  M.R  178,  6  W.L.E.  720,  7  Can. 
Ry.  Cases  258  (an  owner  made  offer  of  sale  to  a 
railway  company  about  to  cross  his  land,  stating  that 
if  it  crossed  he  would  deem  that  an  acceptance,  and 
the  company  subsequently  crossed  without  further 
communication) . 

(But  see,  as  opposed  to  the  last  case, 

(M.)  Haney  v.  Winnipeg  &  Northern  Railway,  20  W.L.R. 
540,  1  W.W.R.  1046,  1  D.L.R.  387). 

147.  Acceptance  of  an  offer  is  invalid  if  it  varies 
from  the  terms  of  the  offer  in  an}^  wat"  whatever. 

(R.S.)  Sandford  v.  Cameron,  13  E.L.R.  208  (it  varied  hy 
stipulating  for  conveyance  to  acceptor’s  son). 

(0.)  Levitt  V.  Webster,  10  D.L.R.  812,  24  O.W.R.  191 
(it  varied  by  stipulating  payment  of  all  cash,  while 
the  offer  called  for  half  cash,  and  the  balance  on 
mortgage  with  interest). 

(0.)  Ryan  v.  Sing,  7  O.R.  266  (the  acceptance  was  stated 
to  be  ^'on  the  understanding  that  I  pay  no  expenses”). 

(S.)  Meivre  v.  Steine,  20  W.L.R.  687,  2  D.L.R.  106  (an 
offer  at  a  lump  sum  price  was  replied  to  by  offering 
a  price  per  acre  ‘^practically  the  same”). 

(Can.)  McIntyre  v.  Hood,  9  S.C.R.  556  (where  the  offer 
was  to  sell  for  part  “cash,”  i.e.,  on  acceptance,  and 
the  acceptance  proposed  a  deed  and  a  mortgage  and 
payment  on  completion  of  title), 

(R.W.T.)  Tiel  v.  Taylor,  2  W.L.R.  458  (the  purchaser 
offered  to  make  a  deposit  without  naming  an  ainount 
for  same  and  the  owner  stipulated  for  a  deposit  of 
$100). 

(Can.)  Roots  v.  Carey,  49  S.C.R.  211  (an  option  provides 
for  three  equal  annual  payments,  and  the  optionee 
writes  proposing  a  transfer  and  mortgage,  and 
stating  he  is  prepared  to  pay  the  first  instalment  at 
once) . 

(0.)  Of.  Owen  v.  Mercier,  14  O.L.R.  491  (vendor, 
unlvnown  to  purchaser,  inserted  in  the  deed,  which 
had  been  accepted,  a  forfeiture  clause:  purchaser 
was  held  entitled  to  repudiate  and  recover  price 
paid). 
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(M.)  Weidman  v.  Pelakise,  2  AY.L.R.  308  (the  p^roperty 
was  subject  to  a  $1,000  mortgage  and  the  offer  to 
sell  was  for  $500  cash  and  a  second  mortgage,  and 
the  purchaser  accepted  hut  proposed  to  raise  the 
$500  by  a  new  mortgage  for  $1,500). 

(Can.)  Andrews  v.  Calori,  38  S^C.R.  588. 

(P.C.)  Pearson  v.  O’Brien,  22  W.'L.R.  703,  4  W.W.R. 
342  (tlie  offer  to  sell  was  silent  as  to  place  of 
payment,  and  provided  for  a  mortgage  for  part  of 
the  price,  and  the  acceptance  was  silent  as  to  the 
mortgage,  and  named  a  place  for  payment  other  than 
the  residence  of  vendor). 

148.  Formal  acceptance  alone  is  insufficient  to 
create  a  contract,  if  the  offer  stipulates  for  other 
things  besides  ,(e.g.  a  cash  payment  with  or  without 
a  mortgage  for  the  balance  of  price). 

(Can.)  Cushing  v.  Knight,  46  S.C.R.  555  (interpreting 
‘^cash”  or  “down”  payment). 

(B.C.)  Higginbotham  v.  Mitchell,  13  W.L.R.  649. 

(A.)  Lowes  V.  Herron,  18  W.L.R.  167,  3  A.L.R.  438. 

(0.)  Miller  V.  Allen,  7  D.L.R.  438,  4  O.W.H.  346. 

(O.)  Beer  v.  Lea,  14  D.L.R.  236,  29  O.L.R  255. 

(A.)  Mandziuk  v.  Czahley  (1920)  3  W.W.R.  758,  16 

A. L.R.  68  (contract  was  delivered  in  escrow  pending 
cash  payment). 

(B.C.)  Lawrence  V.  Pringle,  21  W.L.R.  546,  17  B.C.R.  250, 
2  W.W.R.  575  (where  “acceptance”  of  option  was 
held  equivalent  to  “exercise”  of  option). 

(O.)  Shafer  v'.  Ross,  7  O.AV.K.  81. 

(A.)  Denis  v.  Morinville  (1917)  '2  W.W.R.  323  (terms  of 
auction  were  cash,  hut  plaintiff,  the  highest  bidder, 
did  not  hear  this  term  announced,  and,  conse¬ 
quently,  defaulted  in  payment). 

(B.C.)  Cunningham  v.  Stockham,  13  W.L.R.  312,  15 ' 

B. C.R.  141  (an  option). 

(M.)  Paterson  v.  Houghton,  12  W.L.R.  230,  19  M.R.  168. 

(M.)  Kevitt  V.  McMurray,  14  A.R.  126  (owner  wrote 
“I  hereby  offer  to  sell  you  Lot  —  for  $250  to  be 
paid  six  months  from  this  date,  otherwise  this  offer 
to  he  null,”  and  the  person  addressed  wrote  below 
“I  hereby  accept  the  above  offer”). 
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(M.)  Freehold  v.  Westland  (1919)  2  W.W.R.  235,  29  ]\r.R. 
412  (money  to  be  paid  and  quitclaim  to  be  given). 

See  FTo.  152.  ^ 

149.  But  payment  of  a  sum  so  stipulated  may 
afterward  (by  the  ptarty  stipulating)  be  either 
waived  or  treated  as  immaterial  and  not  as-  a 
condition. 

(Can.)  Davidson  v.  Rorstrant,  61  S.C.R.  493. 

(A.)  Hollester  v.  Porcbet  (1922)  1  W.W.R.  30,  17  A.L.R. 
298. 

(S.)  See  Richardson  v.  Ramsay,  20  AV.L.R.  566,  1  W.W.R. 
1070  (correspondence  was  held  not  to  show  waiver 
clearly  enough). 

150.  The  fact  of  the  vendor  withholding  delivery 
of  the  agreement  pending  payment  of  the  deposit  or 
cash  or  “down”  instalment,  does  not  entitle  the 
purchaser  to  repudiate  the  agreement. 

(M.)  Houghton  v.  Ingham,  25  W.L.R.  962,  5  W.W.R. 
544,  14  D.L.R.  773,  24  M.R.  497. 

151.  _  Such  cash  or  “down”  payment  must  be  made 
unconditional!}^  and  the  buyer  cannot  demand  pro¬ 
duction  of  a  good  title  first. 

(Can.)  Cushing  v.  Knight,  ante. 

(A.)  (In  Jones  v.  Morris,  12  W.L.R.  651,  such  pavment 
was  held  not  essential  to  acceptance  of  an  option 
where  optionor  has  no  title  at  this  time:  hut  can  this 
decision  be  followed  since  Cushing  v.  Knight  ?) 

152.  Parol  evidence  is  admissible  to  prove  a 
collateral  condition  imposed  by  a  party  to  a  contract 
or  of  a  collateral  promise  made  by  him;  and,  in  case 
such  proof  is  given,  specific  performance  of  the  con¬ 
tract  will  not  be  granted  to  him  without  fulfilment  of 
the  promise  or  against  him  without  fulfilment  of  the 
condition. 

(O.)  Ellis  V.  Zilliax,  10  D.L.R.  358,  24  O.W.R.  48  (a 
collateral  promise  by  a  vendor  not  to  build  within  a 
certain  distance  of  the  land). 

(A.)  Magrath  v.  Collins  (1917)  3  W.W.R.  677,  12  A.L.R. 

240  (a  promise  to  a  purchaser  not  to  hold  him 
personally  liable). 
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(B.C.)  Crows  iSTest  Pass  Coal  Co.  v.  Mills,  5  W.L.R.  218, 
12  B.C.R.,  402  (representations  by  the  vendors  that 
they  would  locate  head  office  at  or  near  the  lots  sold, 
and  erect  smelting  ovens  and  transport  miners). 

(0.)  Xeedler  v.  Camphell,  17  Grant  592  (a  reservation  and 
condition  was  made  by  the  vendor  but  omitted  from 
the  correspondence  constitnting  the  contract). 

(O.)  McXah  v.  Forrest,  2  O.W.R.  821. 

(M.)  See  also  Anderson  v.  Douglas,  9  W.L.R.  378,  18  M.R. 
254  at  265. 

—  But  such  evidence  is  not  admissible  if  the  condi¬ 
tion  or  ]3romise  is  in  direct  conflict  with  the  written 
contract. 

(0.)  Carter  v.  Canadian  Northern  Townsite,  18  O.W.R.  42 
(a  subscription  to  a  syndicate  of  buyers  Avas  condi¬ 
tioned  to  be  returned,  unless  similar  subscriptions 
from  others  to  a  stated  sum  wre  obtained). 

—  And  where  a  purchaser  contracts  conditionally 
upon  selling  other  land,  his  taking  possession  under 
the  contract  is  inconsistent  with  the  continuance  of, 
and  terminates  the  condition. 

(N.S.)  Niblick  v.  McDonald,  55  N.S.R.  35. 

Acceptance  (Time  and  Place) 

153.  There  must  be  an  ofl^er  before  there  can  be 
effective  acceptance  thereof. 

(0.)  McIntosh  V.  Moynihan,  18  A. R.  237  (an  unsigned  offer 
Avas  accepted :  the  acceptance  Avas  held  not  to  become 
binding  upon  the  subseqiAent  signing  of  the  offer). 

154.  Acceptance  of  an  offer,  to  l)e  effective,  must 
be  communicated  to  the  offerer  within  a  reasonable 
time  after  the  offer. 

(M.)  Kelly  v.  Holley,  22  W.L.R.  587,  22  IM.R.  601,  3 
M^.W.R.  412,  8  D.L.R.  176  (tlie  acceptance  was 
delayed  26  days  in  reaching  the  offerer,  although  the 
offer  asked  reply  by  return  mail  and  property  was  of 
speculative  value). 

(B.C.)  Bennett  v.  Newcombe,  24  W.L.R.  59  (only  a  feAv 
hours  late,  but  there  Avas  known  competition). 


54 


Part  2.  Formation  of  Contract 


—  And  time  will  be  of  the  essence  on  this  point, 
though  not  expressly  so  stated,  if  such  appears  to  be 
the  intention  of  the  offerer. 


'  (O.)  Oldfield  V.  Dickson,  18  O.R.  188  (owner’s  offer  asked 
reply  once,”  and  the  acceptance  was  delayed  17 
days), 

(M.)  Freehold  Investment  Co.  v.  Westland  ,(1919)  2 

W.W.E.  235,  29  M.R.  412  (a  vendor  offered  to  a 
purchaser  in  default,  to  accept  a  quitclaim  and 
certain  cash  if  tendered  by  a  certain  date). 

—  But  no  special  or  additional  acceptance  is  neces¬ 
sary  where  the  vendor,  as  part  of  the  contract  of  sale, 
agrees  to  buy  back  or  resell  at  a  stated  profit,  in  case 
the  purchaser  should  later  desire  the  same. 

(S.)  Evans  v.  Hamilton  (1922)  2  W.W.R.  1171. 

(A.)  Bowin  V.  Lessard,  26  W.L.R.  312. 

155.  Where  an  agreement  is  delivered  in  escrowq 
unreasonable  delay  in  fulfilling  conditions,  pre¬ 
liminary  to  its  being  delivered  over  to  the  other 
party,  will  be  treated  as  abandonment  of  'the 
same. 


(S.)  Smith  V.  Ash  (1919)  1  W.W.R.  633  (7  weeks,  after 

'  notice  of  withdrawal). 

156.  There  can  be  no  valid  acceptance  of  an  offer 
after  rejection  of  such  offer. 

(M.)  Manson  v.  Pollock,  27  W.L.R.  370,  16  D.L.R.  618, 
^  24  M.R.  67,  6  W.W.R.  205  (a  counter-offer  and 

negotiation  for  an  alteration  in  the  offer  were  treated 
as  rejection). 

(0.)  McDonald  v.  Jarvis,  5  Grant  568  (a  purchaser  offered 
’*'0  abandon  if  paid  a  certain  amount  of  costs). 

(O.)  Arnold  V.  McLean,  6  Grant  at  p.  250  (one  party  wrote 
If  yoii^  do  not  agree  to  this,  there  is  an  end  of  the 
matter,”  and  the  other  party  rejected  his  terms,  but 
the  negotiation  proceeded  nevertheless). 

““  to  an  offer  by  simply  making  a  counter¬ 

offer  IS  to  reject  the  offer. 

(A.)  Livingstone  v.  Evans  (1925)  3  W.W.R.  453 

(M.)  Manson  v.  Pollock,  hnte. 

But  the  offer  may  be  renewed:  see  Ko.  137a. 


/ 
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157.  A  cash  or  ‘^down”  payment  must  be  made 
within  a  reasonable  time  after  the  vendor’s  demand 
therefor. 

(Can.)  Cusbing  v.  Ivnigiit,  46  S.C.R.  555  (4  days  were  held 
sufficient). 

(B.G.)  Bennett  v.  ISTewcombe,  24  W.L.R.  59,  11  D.L.R.  8Y. 

(A.)  Ritchie  v.  Gibbs,  24  W.L.R.  660,  4  W.W.R.  985. 

(B.C.)  Higginbotham  V.  Mitchell,  13  W.L.R.  649  (a  receipt 
for  $50  as  deposit  was  given,  and  time  was  not  of  the 
essence,  bnt  the  vendor  was  held  justified  in 
reselling  after  waiting  two  weeks), 

158.  The  place  of  acceptance  constitutes  the  place 
where  the  contract  is  made. 

(H.W.T. )  Bishop  v  Scott,  6  Terr.  54  (service  of  writ 
outside  of  the  province  of  its  issue  was  allowed). 

Options  (Nature  and  Consideration) 

159.  A  provision  in  a  lease  giving  “the  first 
privilege  of  purchasing”  confers  an  absolute  option, 
and  is  not  conditional  on  the  lessor  desiring  to  sell. 

(0.)  Casey  v.  Hanlon,  22  Grant  445.  • 

160.  A  provision  that  either  party  shall  pay  the 
other  a  specified  sum  as  liquidated  damages  for 
non-performance  of  the  contract  does  not  confer  an 
option  not  to  perform  the  contract,  or  bar  an  action 
for  specific  performance  of  the  contract.  See  No.  680. 

161.  Where  a  loan  is  made  and  a  note  is  given 
therefor,  and  also  a  transfer  of  land  as  collateral ' 
security  therefor,  and,  in  addition,  an  option  on  the 
land  in  consideration  of  the  loan,  the  option  is 
unenforceable  (being  a  clog  on  the  equity  of 
redemption) , 

(A.)  iVrnold  v.  National  Trust,  22  W.L.R.  693,  3  W.W.R. 
183,  7  D.L.R.  754. 

162.  The  rule  that  an  offer  may  be  withdrawn 
before  acceptance,  does  not  apply  to  an  option  (i.e. 
an  offer  to  sell  expressly  open  for  acceptance  for  a 
stated  time)  if  the  option  is  founded  on  valuable  con¬ 
sideration.  See  the  cases  below. 
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—  A  seal  does  not  dispense  with  actual  con¬ 
sideration  in  such  a  case. 

(0.)  Savereiix  v.  Tourangeau,  3  6  O.L.R.  600. 

Flit  see  Iticliards'Oii  v.  Abel,  23  O.W.A.  136. 

—  Nor  does  a  mere  recital  of  consideration,  if  there 
was  none  in  fact. 

(0.)  McKay  v.  Waylaiid,  18  O.W.R.  696. 

(M.)  Archdekill  v.  McDonald,  20  W.L.R.  596,  1  W.W.R. 

1014,  1  D.L.R.  66. 

(A.)  Morrow  V.  Langtou  (1919)  3  W.W.R.  897,  at  900. 

—  And  an  option  is  not  founded  on  valuable  con¬ 
sideration  bv  reason  of  being  coupled  with,  and  in 
the  same  document  as,  a  conti,’act  relating  to  other 
property. 

(O.)  Davis  V.  Shaw,  21  O.L.R.  474. 

163.  The  optionor  can  enforce  payment  of  a  note 
given  as  the  consideration  for  the  option,  though  the 
option  was  never  exercised. 

(S.)  Layng  v.  Pede  (1919)  1  W.W.R.  714. 

164.  AVhere  the  time  for  exercising  an  option  is 
extended,  the  extension  is  ineffectual,  unless  it  is 
based  on  valuable  consideration. 

(O.)  Thompson  v.  Skill,  13  O.W.R.  887. 

(M.)  Archdekin  v.  McDonald,  ante. 

165.  Unless  an  option  to  purchase  land  expressly 
so  provides,  the  consideration  therefor  will  not 
apply  on  account  of  the  price  to  be  paid  for -the  land. 

(M.)  Archdekin  v.  McDonald,  ante. 

Options  (Duration) 

166.  An  option  to  purchase  land  contained  in  a 
lease  thereof  is  not  lost  by  a  new  lease  of  the  land,  not 
mentioning  the  option,  being  taken  on  the  expiration 
of  the  lease. 

(O.)  McKay  v.  Wayland,  ante. 

167.  An  option  to  purchase  land  contained  in  a 
lease  of  the  said  land  expires  upon  forfeiture  of  the 
lease,  if  the  option  is  to  be  exercised  during  the  term 
of  the  lease. 

(0.)  Gnise-Bageley  V.  Vigars-Shier,  9  D.L.R.  4,  23  O.W.R. 

728. 
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168.  Presenting  at  the  bank  again  a  dishonored 
cheque,  given  as  the  agreed  consideration  for  an 
option,  does  not  extend  the  time  for  accepting  the 
option. 

(M.)  McGregor  v.  Chalmers,  24  W.L.R.  176,  4  W.W.R. 

256,  11  D.L.R.  157. 

169.  A  vendor’s  insisting  on  an  option  being  at 
an  end,  is  not  a  penalty  or  forfeiture  against  which 
the  court  can  relieve. 

(Can.)  Aewberrv  v.  Laugan,  47  S.C.E..  114. 

See  Ao.  175. 

\ 

170.  An  option,  good  for  a  stated  number  of  days, 
continues  till  the  end  of  the  last  day  so  named,  and 

not  merely  till  the  particular  hour  thereof  when  the  \ 
option  was  made. 

(O.)  Beer  v.  Lea,  14  D.L.R.  236,  29  O.L.R.  255. 

171.  Where  an  option  to  purchase  land  contained 
in  a  lease  of  said  land  specifies  no  time-limit,  the 
court  will  incline  to  implj^  the  time-limit  of  the  term 
itself  of  the  lease. 

(0.)  Bennet  v.  Stodgell,  28  D.L.R.  639,  36  O.L.R.  45. 

172.  If  an  option  to  purchase  land  is  registered, 
and  expires  from  non-exercise,  a  declaratoiy  .judg¬ 
ment  to  that  effect  will  be  granted  (but  without 
costs). 

(O.)  Dingman  v.  Jarvis,  7  O.W.R.  245. 

Options  (Acceptance  or  Exercise) 

173.  Ordinarily  an  oi)tion  is  exercised  or  accepted 
by  simple  notification  to  that  effect. 

(0.)  Smith  V.  Gurnet,  58  D.L.R.  462. 

—  The  notification  may  be  by  letter. 

(A.)  Carey  v.  Roots,  21  W.l^.R.  795,  11  D.L.R.  209. 

174.  If  an -option  pres(‘ri1)es  conditions  precedent 
to  (or  to  accompany)  acceptance  or  exerdse  of  the 
option,  there  must  also  l)e  fulfilment  of  such  condi¬ 
tions  by  a  party  seeking  specific  performance  of  the 
option. 
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-  (0.)  Forbes  v.  Connolly,  5  Grant  657. 

(0.)  See  Hunt  v.  Spencer,  13  Grant  225  (performance  of  a 
collateral  well-boring  contract  was  construed  as  not 
'being  a  condition  precedent). 

,  And  see  ISTos.  148  and  152. 

175.  In  such  cases  (as  there  cannot  be  said  to  be 
a  penalty  or  forfeiture  imposed  to  secure  perform¬ 
ance),  the  court  has  no  power  to  relieve  against  non¬ 
performance  or  extend  the  time  for  performance. 

(B.C.)  Croasdale  V.  Paddon,  19  W.L.R.  318,  1  W.W.R.  28. 

See  Ho.  169. 

176.  Payment  or  tender  thereof  by  an  optionee,  in 
the  manner  prescribed  in  the  option,  is  rendered 
unnecessary  by  the  optionor  disposing  of  the 
property  previous  to  the  time  named  for  acceptance, 
and  giving  notice  of  repudiation  to  the  optionee. 

(Can.)  Stover  V.  Gold,  60  S.C.R.  623. 

(Can.)  Roots  v.  Carey,  49  S.C.R.  211. 

177.  In  Jones  v.  Morris,  12  W.L.R.  651  (A),  a 
payment,  though  prescribed  as  a  condition  of  accept¬ 
ance  of  an  option  to  buy  land,  was  held  not  essential , 
to  such  acceptance  where  the  vendor  had  at  that  time 
no  title  to  the  property:  but,  is  this  decision  to  be 
followed  since  Cushing  v.  Knight,  46  S.C.R.  555"?  See 
No.  151. 

178.  Where  an  option  calls  for  a  payment  (as  the 
price  or  condition  thereof)  to  be  made  by  the 
optionee,  partly  in  cash  and  partly  by  conveyance  of 
other  land,  the  optionee  is  not  entitled  to  a  reasonable 
tim^  to  make  or  get  title  to  such  land. 

(Can.)  Clergue  v.  Vivian,  41  S.C.R.  607. 

Cf.  Cushing  V.  Knight,  ante. 

179.  An  option  cannot  be  assigned  before  it  has 
been  accepted  (unless  the  option  is  expressed  to  be  in 
favor  of  assigns  of  the  optionee). 

(Can.)  Stover  V.  Gold,  60  S.C.R.  623. 

(0.)  C.P.R.  V.  Rosin,  18  O.W.R.  387. 
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(M.)  Vanderlip  v.  Peterson,  4  W.L.R.  403,  16  M.R.  341 
(option-holder  tendered  another  person  as  purchaser, 
and  asked  vendor  to  sign  contract  of  sale  to  the 
latter). 

Cf.  No.  143. 

—  And  an  owner  is  not  guilty  of  interfering  with  or 
derogatihg  from  an  option  granted  by  him  by 
notifying  the  optionee  or  a  third  party  that  the 
optionee  has  no  right  to  sell. 

(0.)  Bradley  V.  Brajiley,  14  O.L.R.  473. 

Parties  Not  Ad  Idem  (Something  Left  to  Future 

Decision) 

180.  Where  a  material  term  of  a  contract  is  left  to 
future  agreement,  or  to  the  decision  of  a  third  party, 
specific  performance  will  not  be  granted  until  such 
future  agreement  or  decision  has  been  made. 

(N.B.)  Johnston  v.  Pritchard,  61  D.L.R.  150,  48  N.B.R. 
351.  / 

(B.C.)  Townley  v.  Vancouver  (1924)  3  W.W.R.  78  (the 
purchaser  offered  to  buy  at  such  sum  as  might  he 
agreed  on  by  him  with  the  city’s  finance  committee). 

(P.C.)  Prewen  v.  Hays,  14  W.L,R.  632,  2  W.W.R.  861, 
106  L.T.  (Eng.)  516. 

181.  Where  the  agreement  is  that  the  purchaser 
shall  buy  as  soon  as  title  is  made  out  ‘‘satisfactory 
to”  the  purchaser’s  solicitors,  their  approval  (in  the 
absence  of  male  fides)  is  a  condition  precedent  to  a 
binding  contract  being  formed.  / 

(O.)  Boulton  V.  Bethune,  21  Grant  110,  478. 

182.  A  contract  made  by  an  owner’s  agent, 
“subject  to  owner’s  confirmation,”  does  not  become 
binding  on  the  latter,  upon  his  approving  some  par¬ 
ticular  term  submitted  to  him,  where  the  other  terms 
are  not  submitted  to  him  at  all.  ‘ 

(B.C.)  Williams  v.  Hamilton,  7  W.L.R.  40,  14  B.C.R.  47. 

183.  Mere  reference  (in  a  memorandum  of  agree¬ 
ment,  or  in  negotiations  leading  up  to  same)  to  a 
more  fprmal  document  of  -contract  to  be  drawn  up 
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later,  does  not  pre\^ent  the  memorandum  from  being 
itself  sufficient,  or  the  agreement  from  being  finall^y 
binding,  if  the  memo,  contains  all  tlie  terms  agreed 
on.  See  the  cases  cited  in  Nos.  105-106  and  137. 

Parties  Not  Ad  Idem  (Misunderstanding) 

184.  There  is  no  contract  unless  and  until  the 
parties  are  “ad  idem”  on  every  point  of  the  proposed 
bargain. 

(P.C.)  Frewen  v.  Hays,  14  W.L.E.  632,  2  W.W.R.  861, 
106  L.T.  (Eng.)  516  (a  sale  was  agreed  on,  of  lots 
to  be  selected  by  pnrcliaser  with  concurrence  of 
vendor,  and  they  disagreed  in  the  selection). 

(S.)  Brynes  v.  Mclvor,  10  AV.L.R.  492  (there  appeared 
misunderstanding  as  to  whether  encumbrance  was 
to  be  assumed  or  paid  out  of  down  payment). 

185.  No  specifically  enforceable  contract  arises, 
if  there  is  a  material  and  not  unreasonable  difference 
of  understanding  between  the  parties  on  soihe  point 
of  the  matter  on  which  the  memorandum  is  equivocal 
or  silent. 

(0.)  McLaughlin  v.  Whiteside,  7  Grant  573  (‘Vour  mill 
privilege  in  Laxtoii’ — the  vendor  having  two 
privileges  which  might  be  said  to  be  there,  and  he 
intending  only  one,  but  the  buyer  both). 

(A.)  Barber  v.  Shell  (1923)  2  W.W.R.  675,  19  A.L.R. 
415  (1923)  2  D.L.R.  1097  (a  difference  appeared 
as  to  an  intended  reservation  of  title). 

(N.W.T.bRe  Babbit  and  Boileau,  6  W.L.R.  260  (a 
difference  as  to  personality  of  buyer). 

(A.)  Watson  v.  Jamieson,  12  W.L.R.  667,  3  A.L.R.  230 
(ambiguity  as  to  the  discount  offered). 

(B.C.)  Fesserton  v.  A  ilkinson,  17  D.L.R.  858  (agreement 
silent  as  to  a  right  of  way,  and  vendor  never  intended 
to  sell  without  reserving  same,  and  purchaser  never 
intended  to  buy  without  it). 

(0.)  McDonell  V.  McDonoll,  21  Grant  342  (in  view  of 
conversation  previous  to  the  written  contract,  the 
meaning  and  scope  of  a  release  provided  for  therein 
was  doubtful). 
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(O.)  Omnium  Securities  v.  Eicliardsoii,  7  O.E.  182  (for 
similar  reasons  it  was  doubtful  wliether  the  terms 
were  cash  or  credit). 

(A.)  Dobell  V.  G.T.P.,  15  W.L.E.  149  (vendors  intended  a 
reservation  of  minerals  not  set  forth  in  the  memor¬ 
andum,  and  their  receipt  read  “subject  to  the  terms 
of  application,”  which  printed  form  of  application 
contained  such  reservation). 

(O.)  Eose  V.  Dunlop,  15  O.W.E.  12  (part  of  the  land 
expected  by  purchaser  turned  out  to  be  public  lane) . 

(A.)  Eeed  v.  Eenton  (1924)  3  W.W.E.  881  (a  court  sale  of 
a  vendor’s  interest). 

—  But  a  vendor-companv  cannot  escape  specific 
performance  of  its  contract  for  sale  of  land  made 
without  any  reservation,  on  the  ground  that  it  really 
intended  by  the  word  “land”  in  the  memorandum 
(and  that  its  general  practice  in  sales  was)  to  reserve 
or  exclude  minerals. 

(Can.)  Hobbs  v.  Esquimault,  29  S.C.E.  450. 

186.  It  is  not  of  every  legal  contract  that  courts 
of  equity  grant  specific  performance,  and  it  is  a 
general  rule  that,  if  a  written  agreement  happens  to 
omit  a  term  which  one  of  the  parties  understands  to 
form  i^art  of  the  bargain,  or  happens  to  be  in  some 
other  material  respect  different  from  what  he  under¬ 
stood  he  was  agreeing  to,  courts  of  equity  will  not 
enforce  the  written  contract  against  him,  and  parol 
evidence  is  admissible  to  show  the  mistake  or 
omission  by  way  of  defence  to  an  action  for  specific 
performance. 

(0.)  ISTeedler  v.  Campbell,  17  Grant  592. 

(O.)  Toole  V.  Newton,  10  O.W.E.  322. 

(0.)  Walker  v.  Thompson,  7  O.W.E.  125  (owner  in  his 
instructions  to  his  agent  did  not  intend  immediate 
sale  but  the  agent  contracted  for  giving  immediate 
possession) 

See  Nos.  122  and  123. 

187.  An  agreement,  or  a  clause  therein  (in  the 
English  language),  not  read  or  explained  before 
execution  to  a  ptarty  thereto  who  knows  no  English, 
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is  not  binding  on  liim,  wliene  the  other  party  under¬ 
took  to  explain  the  agreement  or  clause  to  the 
former. 

(M.)  Streimer  v.  ISTagel,  11  W.L.K.  325,  19  M.R.  714  (an 
acceleration  clause). 

(M.)  Gillespie  v.  Tillie  (1922)  2  W.W.R.  350,  66  D.L.R. 

779. 


—  Where  the  defendant  is  a  foreigner,  unable  to 
understand  English,  a  plaintiff  seeking  specific  per¬ 
formance  must  satisfy  the  court  that  the  agreement 
(in  English)  signed  by  the  former  was  clearly 
explained  to  him. 

(M.)  Weidman  v.  Pelakise,  2  W.L.R.  308. 

(M.)  Cf.  Kokorutz  v.  Irwin,  19  W.L.R.  945,  1  W.W.R. 
,774  (the  court  set  aside  a  quit-claim  deed  given  by 
an  illiterate  foreigner  to  his  vendor  in  exchange  for 
a  crop-payment  lease,  the  documents  being  prepared 
by  vendor  and  executed  without  independent  advice 
or  witness,  the  purchaser  thinking  (as  he  swore)  that 
it  merely  changed  his  cash  payments  to  crop 
payments). 


Parties  Not  Ad  Idem  (Vagueness  or  Doubt) 

188.  Specific  performance  will  be  refused,  if  the 
terms  of  the  contract  are  incomplete  or  vague  or 
uncertain  or,  in  verbal  sales,  not  clearly  proved. 

(M.)  Anglo-Canadian  v.  Gordon,  11  W.L.R.  658,  19  M.R. 

201  (an  agreement  to  enter  into  an  agreement). 
(Can.)  Williston  v.  Lawson,  19  S.C.R.  673  (a  sale  ‘‘subject 
to  encumbrances,  and  terms  and  deed  to  be 
arranged”). 

(S.)  Bocalter  v.  Hazle  (1925)  3  W.W.R.  577  (balance  at 
6  per  cent,  and  half  crop  payments). 

(M.)  Patterson  v.  Scott  (1922)  2  W.w!r.  700,  32  M.R. 


(M.)  Mclnnis  Farms  v.  McKenzie,  23  WLR  863  23 
M.R.  120,  4  W.W.R.  205,  12  D.L.R.  100  (provision 
,  01  balance  to  be  paid  out  of  annual  crops  at  rate 

of  about  $2,500  a  year”). 

,(0.)  McLaughlin  v.  Whiteside,  7  Grant  573. 

(0.)  De  Gear  v.  Smith,  11  Grant  570. 
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(O.)  Foster  v.  Russell,  12  O.R.  136  (in  this  and  the  last 
preceding  case,  the  consideration  was  to  be  notes 
endorsed  by  responsible  persons  so  that  they  could  be 
discounted.  But  as  to  such  notes  see  Martin  v. 
Jarvis  later  in  this  section). 

(Can.)  Mitchell  v.  Mortgage  Co.  of  Canada,  59  S.C.R.  90 
(fhe  agreement  read  that  a  certain  proposed  lease 
was  to  oonimence  “from  completion  of  repairs  or 
when  handed  over  to  Mitchell”). 

(M.)  Tait  V.  Calloway,  2  M.R.  289  (holding'  greater 
clearness  necessary  in  this  equitable  action  than  in 
a  common-law  action). 

(0.)  Smith  V.  Gurnet,  58  D.L.R.  462  (a  doubtful  land- 
description). 

(0.). Grant  v.  Brown,  13  Grant  256  (a  verbal  sale; 
considerable  doubt  about  the  fact  or  existence  of 
agreement). 

(0.)  Kelly  V.  Sweeton,  17  Grant  372  (same  as  last  case, 
plus  delay  in  acting  on  contract). 

(A.)  Harrison  v.  Whitelaw  (1923)  3  W.W.R.  487  (a 
difficult  clause  as  to  extracting  coal). 

(0.)  Reynolds  v.  Foster,  9  D.L.R.  836,  23  O.W.R.  933. 

(O.)  Stown  V.  Currie,  21  O.L.R.  486  (vendors  agreed  to 
take  part  of  price  in  a  stated  number  of  shares  in 
a  company  to  be  formed,  the  capital  stock  and  value 
of  shares  not  being  stated). 

(0. )  Stevens  v.  Moritz,  14  D.L.R.  699,  25  O.W.R.  453 
(provision  for  “balance  to  he  arranged  on  mortgage 
bearing  6  per  cent,  interest”). 

(O.)  Thompson  v.  McPherson,  6  D.L.R.  867. 

(Yuk.)  Treadgold  v.  Rost,  22  W.L.R.  300,  7  D.L.R.  741 
(the  vendor  was  to  accept  stock  in  a  company  to 
he  formed  by  purchaser,  but  the  rate  and  time  for 
doing  so  were  not  ascertained). 

(M.)  Campbell  v.  Bare,  31  D.L.R.  475,  27  M.R.  191  (1917) 
1  W.W.R.  283  (provision  to  “give  hack  an  agreement 
on  the  land”). 

(M.)  Major  v.  Shepherd,  18  M.R.  505,  10  W.L.R.  293 
(provision  for  “price  to^be  paid  as  soon  as  loan  can 
he  arranged”). 

(M.)  For  similar  language  see  Vandervoort  v.  Hall,  9 
W.L.R.  702,  18  M.R.  682. 
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(S.)  (Blit  see  Draper  v.  Bielby,  23  W.L.R.  902,  10  D.L.E. 
•  746,  4  W.W.R.  489,  6  8.L.R.  301  (similar  language 

was  held  to  be  made  sufficiently  certain  by  a 
subsequent  notice  by  vendor). 

(B.C.)  McMillan  V.  Cameron  (1917)  2  W.W.R.  946  (1918) 
1  W.W.R.  836,  24  B.C.R.  509  (provision  in  a 
timber-land  sale  for  “price  to  be  on  the  basis  of  50 
cents  on  a  thousand  stumpage”). 

(0.)  Queen’s  College  v.  Jayne,  10  O.L.R.  319  (price  was 
agreed  upon,  but  did  not  give  full  particulars  as  to 
deferred  payments). 

(Can.)  Beck  v.  Duncan,  25  W.L.R.  11,  6  S.L.R.  353,  5 
W.W.R.  787  (no  time  for  payment  fixed  nor  the 
rate  of  interest). 

(Can.)  Kelly  v.  Watson,  61  S.C.R.  482  (balance  of  price 
said  to  be  payable  (simply)  annually  without  the 
annual  amount  or  the  number  of  years  being 
indicated  in  any  way). 

(O.)  Carroll  v.  Casemore,  20  Grant  16  (the  agreement  was 
to  sell  to  a  railway  company  an  acre  next  fo  the 
station  as-  soon  as  same  should  be  laid  out,  and 
company  located  station-grounds  but  not  station 
itself,  and  consequently  action  was  held  to  be 
premature) . 

(K.B.)  (However,  in  Fredericton  Ry.  v.  Harding,  42 
H.B.R.  363,  specific  performance  was  granted  of  an 
agreement  to  sell  a  “highway  to  the  station”  though 
.  the  station  was  not  yet  located.) 

(0.)  Gertzbein  v.  Bell,  9  D.L.R.  833,  23  O.W.R.  958 
(wheie  court  offered  plaintiff  option  of  dismissal  or 
specific  performance  according  to  defendant’s 
understanding  of  the  bargain). 

—  But  where  there  has  been  part-performance  of  a 
contiact,  the  court  will  struggle  against  any  difficulty 
arising  from  vagueness  in  its  terms. 

(Can.)  Kelly  v.  Watson,  ante. 

(S.)  Adolph  y  Good,  20  W.J..R.  401,  1  D.L.R.  750,  1 
W.W.R.  936,  5  S.L.R.  106. 


—  And  an  agreement  to  sell  a  building  on  a  lot  which 
It  practically  covers,  is  not  too  vague  for  specific  per- 

tormance  (and  will  include  the  lot). 

(N.B.)  Hunter  v.  Barrel,  42  K.B.R.  323,  14  D.L.R.  556. 
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—  Nor  is  an  option  of  buying  for  ‘Diot  less  than”  a 
stated  figure  (this  being  deemed  a  contract  to  sell  at 
that  figure) . 

(N.B.)  Ib.  ■  '  , 

—  Nor  an  agreement  to  sell  ‘‘one  acre  being  part  of” 
a  specified  quarter-section,  etc.;  the  purchaser  being 
in  law  entitled  to  select  the  acre. 

(O.)  Cumming  v.  McLacblan,  16  U.C.R.  626. 

—  Nor  an  agreement  to  sell  at  a  stated  price,  part 
“down,”  and  part  at  a  specified  date,  and  the 
“balance  to  remain  on  mortgage” — without  a  due- 
date  for  the  mortgage  being  named. 

(0.)  McDonald  v.  Murray,  2  O.R.  573. 

—  Nor  an  agreement  for  exchange,  providing  that 
the  difference  in  value  is  to  be  paid  in  cash  or 
“negotiable  paper.” 

(O.)  Martin  v.  Jarvis,  31  D.L.E.  740,  37  O.L.R.  269 
(parol  evidence  was  admitted  to  show  that  it  meant 
not  the  mere  note  of  the  party  biit  a  secured  note). 
(But  see  Foster  v.  Russell,  ante.) 

—  Nor  where  the  law  will  supply  the  terms  not 
agreed  on. 

(0.)  Keefer  v.  Roaf,  8  O.R.  69  (parties  agreed  with  each 
other  at  a  tax  sale  to  buy  “on  joint  account,”  without 
specifying  the  manner  of  payment  or  to  whom 
payment  was  to  be  made). 

(Can.)  Peterson  v.  Bitzer,  62  S.C.R.  384  (interest  to  be  at 
legal  rate). 

(O.)  Cumming  v;  McLacblan,  ante. 

—  Nor  an  agreement  for  a  number  of  parcels 
sufficiently  described,  out  of  which  the  purchaser  is 
to  select,  and  afterwards  does  select,  one  or  more. 

(M.)  Anglo-Canadian  v.  Gordon,  ante. 

—  Nor  a  sale  of  a  specified  lot  and  so  much  of  the 
immediately  adjoining  lot  as  may  be  required  to  be 
flooded  for  the  purpose  of  working  a  mill  on  the 
first  named  lot. 

(0.)  Hook  V.  McQueen,  2  Grant  490. 
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—  Nor  a  sale  wliereby  the  purchaser  agrees  within  a 
stated  time  to  erect  a  dwelling  house  worth  not  less 
than  a  stated  sum. 

(0.)  Kobertson  v.  Patterson,  10  O.R.  267. 

—  And  there  is  a  growing  inclination  in  the  courts 
to  carry  out  contracts  which  are  complete,  so  far  as 
essentials  are  concerned,  but  which  leave  something 
(e.g.  as  to  the  manner  of  payment)  to  adjustment 
between  the  parties. 

( 0. )  Martin  v.  J arvis,  ante. 

Want  of  Mutuality 

189.  Unless  both  parties  are  bound  by  the  memor¬ 
andum  of  or  negotiations  for  a  contract,  neither  party 
is  bound  therebi". 

(M.)  Houghton  V.  Ingham,  2‘5  W.L.R.  962,  5  W.W.R.  544, 
14  D.L.P.  773,  24  M.R.  497  (the  signature  of  one 
party,  a  company,  was  not  authorized  by  special 
by-law  as  required  by  statute). 

Rights  After  Contract-Negotiations  Fail 

190.  Where  negotiations  fail  to  create  an  enforce¬ 
able  contract  for  want  of-  consensus  (including 
want  of  agency-authoriti^)  :  then, 

(a)  The  proposed  vendor  can  recover  possession 
(but  not  occupation-rent  or  mesne-profits  for  time 
l,)rior  to  his  repudiation) . 

(S.)  Brynes  v.  Mclvoi’,  10  W.L.R.  492. 

(N.W.T.)  Canada  Settlers  Loan  &  Trusts  Co.  v.  Purvis, 
7  Terr.  38. 

(B.C.)  Fesserton  v.  It  ilkinsou,  li  H.L.R.  858  (improve¬ 
ments  were  allowed  for,  less  occupation-rent). 

(N.B.)  Kerr  v.  Cunard,  42  N.B.R.  454,  16  D.L.R.  662 
(where  improvements  are  made  by  the  ‘'purchaser” 
under  mirtual  belief  that  a  contract  existed,  the  -owner 
must  pay  the  value  thereof) . 

Cf.  Kos.  296,  330  and  364. 

(b)  The  pioposcd  purchaser  can  recover  all  purchase 

monies  paid  (but  has  no  lien  or  claim  for  improve¬ 
ments  by  him) .  ^ 
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(S.)  Sigvaldson  v.  Hitsman  (1922)  1  W.W.R.  1146,  15 
O.L.R.  244. 

(S.)  Beck  V.  Duncan,  25  W.L.R.  11,  6  S.I.R.  353,  5 
W.W.R.  787. 

(O.)  Proctor  v.  Mulligan,  13  O.R.  683  (agreed  valuator 
declined'to  value). 

(B.C.)  Nebraska  Investment  Co.  v.  Moreby  Island  Lumber, 
27  W.L.R.  973. 

(Can.)  McKee  v.  Pbilip,  55  S.C.R.  286  (where  A  buys  as 
agent  for  B,  and  pays  on  account  certain  monies  of 
B  held  in  trust  by  A,  the  latter  can  recover  the 
money :  and  his  vendor  is  estopped  by  bis  receipt 
from  denying  agent’s  ownership  of  the  money). 

—  And  the  can  so  recover  from  an 

agent  of  the  “vendor”  who  has  received  such  monies, 
where  such  agent  has  misrepresented  or  exceeded  his 
authority  in  the  negotiations. 

(0.)  Graham  v.  Powell,  15  Grant  327. 

See  Xo.  225  and  Thompson  v.  Lynne,  cited  below. 

—  But  the  “purchaser”  loses  his  right  to  repudiate 
(upon  such  ground)  if  after  giving  notice  of  repudia¬ 
tion  he  accepts  a  share  of  the  crop  from  the  land 
pursuant  to  the  agreement  of  sale. 

(A.)  Barber  v.  Shell  1923)  2  W.tV.R.  675,  19  A.L.R.  415 
(1923)  2  D.L.R.  1097. 

—  Where  a  deposit  on  account  of  a  purchase  is  made 
to  a  mere  listing-agent  and  the  buyer  is  not  bound  for 
want  of  a  sufficient  memorandum,  and  the  agent  is 
bound  to  make  return  to  the  depositor  in  the  event 
of  the  deal  falling  through,  then  the  agent  is  not 
liable  to  the  owner  for  the  dejjosit. 

(A.)  Gray  v.  Murchison  (1922)  3  W.W.R.  545,  18  A.L.R. 
,374  (1923)  3  W.W.R.  53. 

—  Nor  can  the  “purchaser”  recover  from  the  owner 
money  paid  lyv  the  former  to  such  an  agent. 

(S.)  Thompson  v.  Lynne  (1921)  2  W.W.R.  635,  14  S.L.R. 
282. 

(c)  The  court  will  make  a  declaration  that  no 
contract  exists. 

(B.C.)  Croasdale  v.  Paddon,  19  W.L.R.  318,  1  W.W.R.  28. 

(O.)  Dingman  v.  Jarvis,  7  O.W.R.  245. 
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Miscellaneous 

191.  The  contract  is  inchoative,  incomplete  and 
unenforceable  where  the  subject-matter  is  a  home¬ 
stead,  and  the  wife  of  the  “vendor”  refuses  to 
consent  as  required  by  the  provincial  homestead 
law;  and  the  husband  is  not  liable  for  failure  to 
perform  (at  all  events  if  the  “purchaser”  was  aware 
that  the  “vendor”  had  a  wife).  See  cases  cited  in 
No.  65. 

192.  Where  a  father  promises  to  convey  to  a  son, 
if  the  latter  will  work  upon  the  land  with  him  (for 
a  stated  period),  this  is  a  bargain  (and  not  merely  an 
expression  of  intention),  and  the  son  is  a  purchaser. 

(0.)  Crossett  v.  Haycpck,  6  O.L.R.  259. 

193.  If  an  agreement  signed  by  one  party  is 
afterwards  altered  materially,  whether  by  his  own 
agent  or  by  the  other  party,  the  approval  of  the 
signing  party  as  to  the  alteration  must  be  communi¬ 
cated  to  the  other  party  before  there  is  a  binding 
contract. 

(O.)  Hill  V.  Linden,  14  O.W.R.  422. 

(P.C.)  Pearson  v.  O’Brien,  22  W.L.R.  703,  4  W.W.R.  342 
(an  alteration  was  made  as  to  the  place  of  payment). 

(S.)  Waterman  v.  Waterman  (1921)  2  W.W.R.  924  (the 
filling  in  of  date  of  instrument  was  held  immaterial : 
ditto  a  memorandum  “charge  interest  at  8  per 
cent”). 

(A.)  Cf.  Roan  v.  Quinn  (192i2)  1  W.W.R.  986  (some 
words  were  erased  and  the  evidence  did  not  shq-w  by 
whom). 

(0.)  Hill  V.  Linden,  14  O.W.R.  422. 

—  Similiarly  with  a  deed  which  the  vendor  alters 
after  delivery  and  the  purchaser  sends  to  the  registry 
not  noticing  the  alteration :  the  alteration  is  void. 

(O.)  Owen  V.  Mercier,  14  O.L.R.  491. 

2E.  MISREPRESENTATION 

Materiality  and  Inducement 

194.  Mere  expression  of  opinion  by  a  vendor  (in 
the  negotiations)  as  to  the  property  sold,  however 
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erroneous,  not  amounting  to  a  warranty,  will  not  bar 
him  from  specific  performance  of  the  contract  or 
give  the  pnl'chaser  a  right  to  rescission,  damages  or 
any  other  remedy. 

(Can.)  Mey  v.  Simpson,  42  S.C.E,.  230  (wild  lands  not 
seen  by  vendor,  nor  stated  by  biin  to  have  been  so 
seen,  were  represented  by  him  as  “fairly  good  for 
farming”). 

But  see  195(1). 

195.  But  misrepresentation  (inducing  the  con¬ 
tract),  as  to  material  facts  (past  or  present),  is  a 
ground  for  refusal  of  specific  performance,  and  also 
(generally)  for  rescission  before  completion. 

(a)  As  to  the  identity  or  location  of  the  proiierty. 

(M.)  Hopkins  v.  Euller,  15  M.R.  282,  25  C.L.T.  481. 

(M. )  Cancilla  v.  Orr,  27  W.L.K.  122,  5  W.W.R.  1294,  24 
M.R.  355. 

(0.)  Midwest  Agency  v.  Munro,  19  O.W.R.  810. 

(B.C.)  Olipbant  v.  x4lexander,  27  W.L.R.  56. 

(In  all  these,  land  other  than  the  right  land  was  shown.) 

(M.)  Wolfe  V.  McArthur,  7  W.L.R.  124,  18  M.R.  30. 

(M.)  Mclvor  V.  Kerr,  18  W.L.R.  209.' 

(In  the  last  two  cases  the  location  was  misrepresented.) 

(0.)  Scobie  v.  Wallace,  11  D.L.R.  41. 

(A.)  Tolfee  v.  Sutherland,  20  W.L.R.  182. 

(A.)  Cobb  V.  Schatner  (1919)  3  W.W.R.  1019,  49  D.L.R. 
659  (vendor  represented  the  lots  as  “within  the  city 
limits”). 

(S.)  But  see  McCallum  v.  Hart,  9  W.L.R.  338,  1  S.L.R.  482 
(such  a  representation  was  held  immaterial). 

(0.)  Moorhouse  v.  Hewish,  22  A.R.  172  and  Wishart  v. 
Bond,  10  D.L.R.  776,  24  O.W.R.  199  (as  to  what 
street  the  land  was  on). 

(iSr.B.)  So,  too.  Porter  v.  Rogers,  12  E.L.R.  551. 

(M.)  So,  too,  Mclvor  v.  Kerr,  ante  (the  -  property  was 
described  as  fronting  on  a  certain  street :  and  it  was 
held  immaterial  whether  it  was  a  case  of  fraud  or 
mutual  mistake). 

(A.)  Consolidated  v.  Acres  (1917) \  1  W.W.R.  1426,  32 
D.L.R.  579  (distance  from  post  office). 
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(b)  As  to  the  size  or  other  physical  characteristics 
of  the  property, 

(M.)  McMeans  v.  Kidder,  23  W.L.R.  794,  4  W.W.R.  108, 
23  M.R.  Ill,  10  D.L.R.  480. 

(S.)  Cram  v.  Tiiick,  28  W.L.R.  239,  17  D.L.R.  14  (these 
last  two  cases  are  as  to  the  character  of  a  river  bank). 

(A.)  Toffee  v.  Sutherland,  20  W.L.R.  182,  1  W.W.R.  799, 
4  A.L.R.  195  (as  to  sand  beach  on  a  river  lot). 

(O.)  Rogers  v.  Fisher,  20  O.W.R.  196  (as  to  extent  of 
land  sold). 

(Can.)  Mosiman  v.  Carveth  (1921)  2  AV.W.R.  524  (1923) 
2  W.W.R.  372  (^‘chocolate  loam”). 

(S.)  Ellerman  v.  Carrnthers,  8  W.L.R.  692,  1  S.L.R.  157 
(as  to  house  being  “nice,  warm  and  comfortable”). 

(A.)  Perry  v.  Downs,  24  W.L.R.  407,  11  D.L.R.  670  (as 
to  existence  of  two  springs  on  the  land) . 

(B.C.)  Higgins  V.  Creech,  31  D.L.R.  110  (as  to  depth  of 
lot). 

(M.)  Whitla  V.  Toye,  10  W.L.R.  89  (as  to  irrigation). 

(S.)  Mutual  Life  v.  Armstrong  (1924)  1  W.W.R.  45 
(1924)  3  W.W.R.  659. 

(K.S.)  Curphew  v.  Perry,  55  KS.R.  431  (as  to  produc¬ 
tivity  of  hay-meadow  and  apples  trees). 

(A.)  Hollester  v.  Gehrman  (1919)  1  W.W.R.  369  (as  to 
number  of  non-arahle  acres  and  as  to  stoniness). 

(O.)  Moorhouse  v.  Hewish,  ante  (the  lot  was  described  in 
the  agreement  as  130  feet  deep  “more  or  less” 
whereas  in  fact  it- was  only  117  feet  to  a  12  foot 
lane). 

(K.S.)  Jennings  v.  Hart,  1  R.  &  G.  15  (a  mistake  in  plans 
circulated  and  used  at  auction  sale). 

(Can.)  Boulter  v.  Stocks,  47  S.C.R.  440  (as  to  number  of 
fruit  trees). 

(B.C.)  Foulger  v.  Lewis,  33  W.L.R.  309,  22  B.C.R.  372, 
28  D.L.R.  505  (as  to  property  being  a  logging 
proposition  and  the  number  of  licenses  over  it). 

(0.)  Gale  V.  Hubert,  6  Grant  312  (a  case  of  a  water-mill 
where  vendor  represents  that  a  head  of  5  feet  can  be 
obtained,  whereas  it  cannot  be  obtained  without  a 
large  expenditure,  nor  without  flooding  owners 
higher  up). 

(0.)  Stevenson  v.  McHenry,  16  O.R.  139  (honses  were 
represented  as  “solid  brick”). 
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(B.C.)  Dunn  V.  Alexander,  20  W.L.R.  902,  17  B.C.R.  347, 

1  W.W.R.  1117  (townsite  name  misleading). 

(B.C.)  Laclimimd  v.  Selkirk,  4  W.W.R.  1124  (as  to 
levelness  of  a  subdivision). 

(O.)  Cliapman  v.  Wade,  20  O.W.R.  680  (as  to  nnmber  of 
trees  and  vities  in  orchard,  also  as  to  acreage). 

(Can.)  Houghton  v.  Ingham,  10  W.W.R.  252  (as  to 
existence  of  a  ‘^good  road”). 

(S.)  Williams  v.  Shields,  25  B.C.R.  198  (as  to  fertility  of 
soil,  climate,  cost  of  clearing,  etc.).  , 

(O.)  Heimbach  v.  Grauel,  25  O.W.R.  783  (‘A  steam 

I  plowing  proposition,”  “free  from  sloughs,  scrub  and 
trees”). 

'  (A.)  Babcock  v.  C.P.R.,  9  W.WH.  1484,  33  W.L.R.  941 
(as  to  irrigability). 

(M.)  Thompson  v.  Pepper,  11  W.L.R.  286  (an  exchange: 
hilly  land  described  as  level). 

(M.)  Strome  V.  Craig,  17  W.L.R.  51  (condition  of  farm). 

(S.)  O’Connor  v.  Sturgeon  Lake  Lumber  Co.,  17  D.L.R. 
316,  7  S.L.R.  60,  27  W.L.R.  813,  6  W.W.R.  701 
'(as  to  number  of  feet  of  timber  in  timber  berth). 

(H.B.)  Crow  V.  Birmingham  (1923)  4  D.L.R.  626  (as  to 
acreage). 

(M.)  Mankovski  v.  Jacob  (1922)  2  W.W.R.  684,  68 

D.L.R.  763  (as  to  a  house  being  “new”). 

(O.)  Labelle  v.  Bernier,  18  O.W.R.  444  (as  to  house  being 
free  from  cockroaches). 

(H.S.)  Cohen  V.  Sydney  Land  Co.,  4  E.L.R.  101  (as  to 
a  house  being  situate  on  the  land). 

(M.)  Johnston  v.  Hall,  10  M.R.  161  (as  to  farm  being  ' 
“clean”). 

(c)  As  to  the  profits  of  a  business  earried  on  upon 
the  land  and  sold  therewith. 

(M.)  Johnston  v.  Dowsett,  24  W.L.R.  759,  23  M.R.  492, 

4  W.W.R.  971. 

(M.)  Cummings  v.  Johnson,  24  W.L.R.  144,  25  W.L.R.  31, 

4  W.W.R.  543,  13  D.L.R.  343,  23  M.R.  740. 
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(d)  As  to  third  parties  having  bought  adjoining  lots 
for  the  purpose  of  erecting  an  hotel,  etc. 

(M.)  Bowes  V.  Chatfield,  25  W.L.R.  32. 

(e)  As  to  the  intentions  of  third  parties  regarding 
the  locality  of  the  property. 

(0.)  Medcalf  v.  Oshawa,  25  O.W.R.  202  (per  Riddel). 

(B.C.)  Burgess  v.  Pacific,  32  B.C.R.  317  (townsite  to  be 
railway  terminus). 

(f)  As  to  the  quantum  of  interest  the  purchaser  is 
getting  in  the  syndicate  buying  the  land. 

(M.)  Drury  v.  Dart,  12  W.L.R.  520. 

(h)  As  to  the  state  of  the  title. 

(0.)  Leslie  v.  Preston,  7  Grant  434  (though  vendor  bound 
'  himself  to  convey  only  such  title  as  he  could  obtain 
from  his  vendors). 

(0.)  Schellenberger  V.  McPherson,  12  O.W.R.  26  (“entitled 
to  a  grant  from  the  crown”). 

(N.S.)  Hirtle  V.  Kaulbach,  22  IST.S.R.  336  (vendor  at  a  sale 
under  judgment  represented  title  as  clear,  though  he 
knew  of  an  unregistered  deed  by  judgment-debtor). 

(g)  As  to  the  legal  effect  of  a  clause  in  the  contract 
or  of  an  instrument  affecting  the  title. 

(A.)  Robson  v.  Roy,  35  D.L.R.  485  (1917)  2  W.W.R.  995, 
11  A.L.R.  418  (a  forfeiture  clause). 

(O.)  Healey  v.  Bailey,  25  O.W.R.  70  (a  prior  option  was 
represented  as  “no  good”  because  not  signed  by 
optionor’s  wife) . 

(j)  As  to  the  contents  or  nature  of  the  agree¬ 
ment  document  itself. 

(0.)  Sheardown  v.  Good,  24  O.W.R.  658,  11  D.L.R.  863 
(the  privilege  of  withdrawing  in  ten  days  was 
represented  as  included  in  the  contract  as  written). 

(M.)  Bazin  v.  Bonnefoy,  27  W.L.R.  86,  16  D.L.R.  109 
(purchaser  illiterate  and  relying  on  vendor  to 
explain). 

(A.)  Larson  v.  Rasmussen,  29  W.L.R.  239,  4  W.W.R.  53, 
10  D.L.R.  650. 

(S.)  Hess  V.  Ross,  22  AV.L.R.  742,  8  D.L.R.  798  (as  to 
identity  of  purchaser). 

(k)  As  to  a  pretended  opinion  on  the  part  of  the 
vendor  concerning  the  property. 
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(B.C.)  McLellan  v.  Henderson,  6  AV.W.R.  9'92  (he  falsely 
pretended  to  believe  that  the  property  would  carry 
its  mortgage  and  yield  a  net  profit  of  6  per  cent.), 

(M.)  Of.  Irish  V.  McKenzie,  6  W.L.R.  209  (as  to  future 
location  of  railway  shops). 

See  Ko.  194. 

(l)  As  to  the  identity  of  the  vendor,  where  the  same 
is  known  to  be  considered  material  by  the  other 
party  (e.g.  that  the  person  selling  is  the  agent  of  a 
named  principal). 

(S.)  Love  V.  Lynch  (1920)  2  AV.W.R.  538  (the  sale  was  on 
deferred  payments,  and  the  purchaser  swore  he  relied 
on  the  fairness  and  good  judgment  of  the  named 
principal). 

(M.)  H.B.  Investment  Co.  v.  Thompson  (1924)  1  W.W.R. 
933  (vendor,  a  real  estate  man,  concealing  his  own 
interest  in  the  land,  represented  that  another  person 
was  the  owner,  and  required  a  stated  price :  on  appeal 
a  new  trial  was  ordered  hut  on  other  gronnds). 

—  But,  otherwise,  if  the  parties  are  at  arm’s  length. 

(M.)  Alexander  v,  Enderton,  25  M.R.  82,  26  W.L.R. 
535. 

(P.C.)  Kelly  V.  Enderton,  23  AV.L.R.  310,  3  AV.W.R.  1003 
(1913)  A.C.  191. 

(m)  As  to  the  identity  of  the  purchaser,  if  the  real 
purchaser  knew  the  sale  would  not  be  made  to  him 
at  all,  or  at  least  at  the  agreed  price,  if  his  identity 
were  known  to  the  vendor. 

(0.)  Page  V.  Clark,  19  D.L.R.  530,  31  O.L.R.  94. 

(M.)  Good  V,  Bescohy,  25  W.L.R,  639. 

(M.)  (But  see  contra  Kicholson  v.  Peterson,  18  M.R.  106, 
8  AV.L.R.  750,  and  Lane  v.  Rice,  18  W.L.R.  557,  and 

(O.)  Brown,  v.  Eisher,  9  Grant  423.) 

( n)  Miscellaneous  misrepresentations : 

—  As  to  a  contemplated  Lesale  of  the  land  by  the 
purchaser  being  ‘  ‘  off.  ’  ’ 

(0.)  Walmsley  v.  Griffith,  10  A.R.  327  (where  vendor 
obtained  relief), 

—  As  to  the  vendor  having  a  charter  for  a  street-car 

line  to  run  to  the  property. 

(A.)  McCallum  v.  Dominion  Co-operative  (1917)  1 

AV.AV.R.  821. 
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—  As  to  eucumbrances  against  the  land. 

(M.)  Hines  V.  McCallum  (1925)  1  W.W.R.  839  (misrepre¬ 
sentation  inferred  from  partial  disclosure). 

—  As  to  an  offer  (to  buy  or  sell  the  land)  being 
signed,  in  fact,  by  the  person  by  whom  it  purports 
to  be  signed,  instead  of  by  an  agent  (where  the 
misrepresentation  is  made  in  answer  to  pointed 
inquiry) . 

(0.)  Bachman  v.  Wallace,  29  O.L.R.  96  (  even  though 
signature  is  afterwards  ratified). 

—  As  to  actual  cost  of  a  building  situate  on  the  land. 

(A.)  Whittaker  v.  Taylor,  19  AV.L.R.  662,  4  A.L.R.  40, 

1  W.W.R,  259. 

As  to  the  amount  spent  by  the  vendor  in  improve¬ 
ments  on  the  land. 

(A.)  Ib. 

196.  In  the  following  cases,  misrepresentations 
were  treated  as  being  immaterial  and  not  the 
inducing  cause  of  the  contract: 

—  As  to  the  value  or  excellence  of  the  propert}’’ 
(^‘mere  puffer”  or  ‘^simplex  commendatio”). 

(M.)  Dart  v.  Rogers,  19  W.L.R.  326,  21  M.R.  721. 

(A.)  Brauchle  v.  Lloyd,  30  W.L.R.  659,  7  W.W  R  1343 
•  8  A.L.R.  247. 

(B.C.)  Stewart  v.  Cunningham,  21  B.C.  255,  8  WWR 
579,  22  W.L.R;  845. 

(A.)  Knox  v.  Bunch,  24  W.L.R.  265,  11  D.L.R.  377. 

(0.)  McRae  V.  Froom,  17  Grant  357  (an  exchange:  caveat 
emptor  applied). 

(M.)  Hannah  v.  Graham,  7  W.L.R.  554,  17  M.R.  532. 

(A.)  (But  contra  where  statement  is  made  by  purchaser  to 
ignorant  vendor,  tVhittaker  v.  Taylor,  ante). 

As  to  offers  which  have  l)een  made  bv  other 
persons  to  buy  the  property. 

(A.)  Whittaker  V.  Taylor,  ante. 

As  to  the  price  paid  bv  the  vendor  for  the 
property. 

(S.)  Fleming  v.  Bonnie,  10  W.L.R.  50,  2  S.L.R.  30. 

—  As  to  the  land  being  ‘‘fit  for  farming”  and  “free 
from  weeds,”  and  “having  a  fine  crop  ” 
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(Can.)  Mey  v.  Simpson,  42  S.C.R.  230. 

(S.)  Zimmer  v.  Karst,  10  W.L.R.  561. 

—  Or  “free  from  white  sand.” 

(M.)  Hannah  v.  Graham,  ante  (caveat  emptor  held 
applicable). 

—  A  mere  expression  of  opinion  as  to  the  land,  not 
amounting  to  warranty. 

(Can.)  Mey  v.  Simpson,  ante  (land  was  represented  as 
fairly  good  for  farming). 

(M.)  Cole  V.  Parry  (1920)  3  W.W.R.  73  (describing  land 
as  in  first-class  condition  for  the  raising  of  a  crop, 
held  to  be  mere  commendation) .  i 

—  A  mere  estimate  as  to  the  property  made  in 
good  faith. 

(B.C.)  Alberta  Korthern  v.  Lewis  (1917)  3  W.W.R.  1007, 
38  D.L.R.  228  (estimate  of  the  amount  of  timber 
proved  greatly  excessive). 

(K.S.)  Eaton  v.  Dunn,  5  D.L.R.  604,  46  K.S.  156,  11 
E.L.R.  52  (also  as  to  timber). 

—  A  jirophecy  concerning  the  land  or  its  locality. 
(B.C.)  Jackson  V.  People’s  Trust,  22  W.L.R.  325,  3  W.W.R. 

99,  7  D.L.R.  324. 

(B.C.)  Lachmund  v.  Selkirk,  4  W.W.R.  1124. 

—  A  representation  as  to  the  Buyer’s  chances  of 
reselling  the  land  at  a  profit. 

(M.)  Dart  V.  Rogers,  ante. 

—  A  representation  concerning  the  value  of  neigh¬ 
boring  property. 

(M.)  Ib. 

—  A  representation  (to  the  seller)  that  the  buyer 
knows,  no  fact  tending  to  enhance  the  value  of  the 
land. 

(P.C.)  Kelly  V.  Enderton,  23  W.L.R.  310  (1913)  A.C. 
191,^3  W.W.R.  1003. 

—  A  representation  by  a  bidder  at  a  mortgage 
sale  that  he  is  bidding  for  certain  relatives  of  the 
owner. 

(0.)  Brown  V.  Eisber,  9  Grant  423. 
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—  Fictitious  bidding  at  a  sale  by  a  quasi-puffer, 
where,  however,  the  purchaser  does  not  swear  that 
he  was  influenced  thereby. 

(0.)  Crooks  V.  Davis,  6  Grant  317. 

But  see  No.  239. 

197.  Belief  against  misrepresentation  is  not 
granted  if,  in  fact,  the  misrepresentation  was  not 
relied  on  or  did  not  induce  the  contract  or  operate  on 
the  representee’s  mind. 

(M.)  Alexander  v._Enderton,  25  M.E.  82,  26  W.L.E.  555. 

(B.C.)  Gagnon  v.  Nelson,  31  W.L.E.  346,  8  W.W.E.  907, 
21  B.C.E.  356  (lots  represented  as  high  and  dry, 
but  buyer  really  induced  by  industrial  development). 

(B.C.)  Jackson  v.  People’s  Trust,  ante  (‘‘business  section” 
of  a  townsite  known  by  buyer  to  be  unpopulated). 

(M.)  Hannah  v.  Graham,  7  W.L.E.  554,  17  M.E.  532. 

(S.)  Fleming  V.  Bonnie,  ante. 

(M.)  Lundy  v.  Cloutier,  15  W.L.E.  190. 

See  No.  196. 

198.  And  inspection  by  the  purchaser  bars  him 
from  complaint  as  to  matters  patent. 

(M.)  Zimmer  v.  Karst,  ante  (“a  large  supply  of  excellent 
water”). 

(M. )  Cole  V.  Parry,  ante  (“clean,”  “in  good  shape  for 
wheat”). 

(0.)  Eobb  y.  Samis,  2  O.W.E.  706  (“equipment  in  good 
repair”). 

199.  But  mere  means  of  knowledge  or  oppor¬ 
tunity  to  inspect  or  search  is  no  such  bar. 

(0.)  Labelle  y.  Bernier,  18  O.W.E.  444  (as  to  cockroaches 
infesting  house) . 

(N.B.)  Crow  V.  Birmingham  (1923)  4  D.L.E.  626. 

(M.)  Wolfe  V.  McArthur,  7  W.L.E.  124,  18  M.E.  30. 

(N.S.)  Curphew  v.  Perry,  55  N.S.  431. 

—  But  in  case  of  patent  defects  as  to  quality  or 
condition,  some  cases  hold  that  the  purchaser  must 
inspect  and  exercise  ordinary  care:  caveat  emptor. 

(0.)  Crooks  V.  Davis,  6  Grant  317. 

(M.)  Hannah  v.  Graham,  ante. 

(0.)  Ferris  v.  Edwards,  14  O.W.N.  311. 

(Can.)  Schultz  v.  Wood,  6  S.C.E.  613  (at  p.  615). 
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199a.  Nor  is  it  such  bar  to  remedy  that  the 
contract  provides  that  the  purchaser  relies  entirely 
on  his  own  judgment  or  knowledge  of  the  propertj^ 
and  not  on  representations,  if  the  vendor 
knows  that  the  purchaser  is  in  fact  relying  on  his 
representations. 

(B.C.)  Burgess  v.  Pacific,  3.2  B.C.R.  317. 

(S.)  Campbell  v.  Hamill  (1925)  3  W.W.R.  628. 

200.  There  can  be  no  relief  for  misrepresentation 
by  a  vendor  when  it  is  made  (as  the  purchaser  knows) 
on  the  strength  of  a  cruiser’s  report,  the  vendor  not 
having  seen  the  property  himself. 

(A.)  Cromwell  v.  Morris,  32  W.L.R.  289. 

201.  Nor  where  misrepresentation  by  the  owner’s 
agent  for  sale  is  made  in  the  course  of  social  inter¬ 
course,  and  not  for  the  purpose  of  advancing  the 
owner’s  interest,  but  for  the  purpose  of  giving  the 
buver  a  friendly  ‘  ‘  tip.  ’  ’ 

\A.)  C.P.R.  V.  Aikin,  34  W.L.R.  999,  10  W.W.R.  1052, 
10  A.L.R.  123. 

Misrepresentation  by  Agents,  Etc. 

202.  Rescission  of  a  contract  may  be  granted  to  a 
party  thereto  for  misrepresentation  to  him  by  an 
agent  of  the  other  party  to  the  contract. 

(M.)  Wolfe  V.  McArthur,  7  W.L.R.  124,  18  M.R.  30 
(principal  did  not  know  of  representation). 

—  Even  though  the  representation  was  unauthorized. 

(A.)  Lowes  V.  Nichols,  19  W.L.R.  646,  1  W.W.R.  209. 

203.  And  a  representation  made  by  a  vendor  to  a 
third  person  with  the  knowledge  and  intention  that 
it  would  be  by  him,  passed  on  to  an  intending  pur¬ 
chaser,  makes  that  third  person  an  agent  of  the 
vendor  within  this  rule. 

(B.C.)  McLellan  v.  Henderson,  6  W.W.R.  992. 

204.  And  representations  by  a  sub-agent  will  be 
deemed  to  be  made  by  an  agent,  when  the  principal 
and  agent  intended  and  agreed  that  the  agent  might 
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appoint  substitutes  with  duties  involving  the  making 
of  representations. 

(Can.)  Kildonan  Investment  v.  Thompson,  30  W.L.R.  626, 
55  S.C.R.  272. 

^  205.  So,  too,  with  a  representation  by  a  stranger, 

if  a  party  to  the  contract  knows  that  it  is  false,  and 
that  the  other  2)arty  is  being  induced  thereby  into  the 
contract. 

(B.C.)  Prescott  V.  Hancox,  4  W.W.R  681. 

206.  Where  A  gives  B  money  to  invest  along  with 
B’s  own  money,  in  land,  and  B  fraudulently  misrep¬ 
resents  the  jorice  to  A,  then  B  cannot  enforce  A’s 
contract  to  pay  him  the  agreed  balance  or  loroportion 
of  purchase-monies. 

(O.)  London  &  Western  Canada  Investment  v.  Dolph  43 
O.L.P.  449. 

, Rescission  (or  Declaration  by  the  Court  of  the  Fact 
of  Extra-Judicial  Rescission  by  a  Party) 

207.  Rescission  may  be  granted  for  misrepre¬ 
sentation,  though  it  was  made  innocently. 

(M.)  Wolfe  V.  McArthur,  7  W.L.R.  124,  IS  M.R.  30. 

(M.)  Mclvor  V.  Kerr,  18  W.L.R.  209. 

(B.C.)  Oliphant  v.  Alexander,  27  W.L.R.  56. 

(A.)  Consolidated  Investments  v.  Acres,  1  A.L  R  210  32 
D.L.R.  579  (1917)  1  W.W.R.  1426. 

208.  Rescission  for  misrepresentation  will  not  be 
gi anted  unless  it  is  sought  by  all  the  injured  parties 
to  the  contract. 

(Op  Morrison  v.  Earls,  5  O.R.  434. 

(M.)  Braun  v.  Hughes,  3  M.R.  177. 

—  But  this  does  not  apply  so  as  to  require  the 
concurrence  of  an  agent  for  sale  who  induces  others 
by  misrepresentation  to  join  him  in  purchasins- 

(Can.)  Kildonan  Investment  v.  Thompson,  ante. 

209.  Rescission  for  misrepresentation  will  not  be 
granted  at  the  instance  of  anvone  but  the  person  to 
whom  it  was  directlv  made 
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(M.)  Stanley  v.  Stmthers,  22  D.L.K.  60,  7  W.W.R.  1060 
(misrepresentations  to  a  syndicate  were  held  not  to 
vitiate  a  subsequent  sale  to  a  corporation  composed 
largely  or  even  wholly  of  the  syndicate). 

(0.)  See  Osiiawa  Land  Co.  v.  Newsom,  27  D.L.R.  744 
(rescission  was  granted  to  purchaser  though  he  had 
assigned,  the  assignee  being  party  to  the  suit). 

210.  Rescission  for  misrepresentation  will  not  be 
granted  of  a  part  only  of  the  transaction,  but  must  be 
“in  toto”  if  at  all. 

(M.)  Fleming  v.  Mair  (1921)  2  AV.W.R.  421,  14  S.L.R. 
248,  58  D.L.R.  318  (the  subject-matter  was  a  half 
section,  one-quarter  being  bought  from  the  Soldier’s 
Settlement  Board,  and  the  other  from  the  owner 
direct :  the  purchaser  cannot  rescind  as  to  the  latter 
and  retain  the  former.) 

211.  Rescission  for  misrepresentation  will  not  be 
granted  unless  the  jDarty  seeking  same  is  able  and 
willing  to  make  “restitutio  in  integrum”  and  submits 
to  judgment  accordingly. 

(Can.)  Greenizen  v.  Twigg  ((1921)  3  AV.W.R.,  492  (1922) 
2  AAA  AAA  R.  71,  63  S.C.R.  158  (after  sale  the  land  was 
subdivided  and  a  plan  thereof  registered  whereby 
under  the  laws  of  the  province  the  Crown  became 
entitled  to  a  portion.  The  Supreme  Court  of  Canada 
gave  purchaser  privilege  of  trying  to  cancel  the 
plan :  rescission  to  be  granted  or  refused  according 
to  his  success  or  failure). 

(N.S.)  Eaton  v.  Dunn,  46  N.S.R.  156. 

(S.)  O’Connor  v.  Sturgeon  Lake  Lumber  Co.,  17  D.L.R. 
316,  7  S.L.R.  60,  27  AAAL.R.  813,  6  W.AV.R.  933 
( purchaser'  had  torn  down  buildings  and  erected 
others  in  their  stead). 

(AI.)  H.B.  Investment  Co.  v.  Thompson  (1924)  1  W.AV.R. 
923. 

—  But  inability  to  do  so,  when  owing  to  conduct  on 
the  part  of  the  wrongdoer,  is  not  a  bar  to  rescission. 

Per  Anglin,  L,  in  Redican  v.  jSTesbit  (1924)  S.C.R.  at 
p.  152. 
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(M.)  Hines  v.  McCallum  (1925)  1  W.W.K  839  (fore¬ 
closure  under  an  incumbrance  to  a  third  party  which 
latter  has  been  fraudulently  concealed  from  the 
purchaser  by  the  vendor) . 

—  It  is  no  bar  to  this  relief  that  the  defendant  cannot 
make  restitution. 

(A.)  Kamp  v.  Albrecht,  19  W.L.R.  153  (damages  allowed 
for  land  conveyed  by  purchaser  to  vendor  and  by 
the  latter  resold). 

—  The  vendor  rescinding  for  misrepresentation  can¬ 
not  retain  purchase-monies  except  to  the  extent  of 
damages  actually  proven  to  have  been  sustained  by 
him. 

(O.)  Page  V.  Clark,  31  O.L.E.  94,  19  D.L.R.  530. 

212.  The  mere  fact  of  his  having  occupied  the 
property  does  not  incapacitate  a  complainant- 
purchaser  from  making  “restitutio  in  integrum.” 

(M.)  Plainview  Farming  Co.  v.  Transcontinental  Townsite 
Co.,  32  W.L.R.  499,  9  W.W.R.  247,  25  M.R.  677. 

—  Nor  the  fact  of  his  having  ploughed  up  the  land 
(without  injury). 

(M.)  Ib. 

—  Nor,  in  such  an  action  by  a  vendor,  does  a  sub-sale 
by  the  purchaser,  not  assented  to  by  the  original 

vendor  (as  required  by  the  original  agreement) . 

(M.)  Ib.  ay 

213.  Stronger  evidence  of  misrepresentation  is 
lequiied  for  rescission  than  for  merely  resisting 
specific  performance  upon  such  ground. 

(B.C.)  Stewart  v.  Cunningham,  8  W.W.R.  579,  21  B.C.R. 
255,  per  McPhillips,  J.  A. 

214  An  assignee  of  a  vendor  takes  subject  to  anv 
right  the  purchaser  has  to  rescind  for  misrepresenta¬ 
tion,  and  must,  upon  rescission  for  such  misrepre¬ 
sentation,  make  restitution  of  all  monies  received  bv 
him  (such  assignee)  under  the  contract. 
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(A.)  Quebec  Bank  v.  Greenlees  (1917)  2  W.W.E.  144,  32 
D.L.E.  282. 

(S.)  Eolt  V.  Griese,  32  W.L.E.  874,  9  W.W.E.  462,  8 
S.L.E.  336. 

(M.)  Cummings  v.  Johnson,  24  W.L.E.  144. 

(S.)  Harvey  v.  Lawrence,  32  W.L.E.  297,  9  W.W.E.  91, 
25  D.L.E.  706  (so  holding  though  assignee  was 
innocent  and  without  notice). 

Cf.  Ho.  413a. 

215.  After  conveyance  lias  been  accepted,  rescis¬ 
sion  for  misrepresentation  will  not  be  granted  unless 
the  same  was  fraudulent. 

(H.B.)  Hand  v.  Warner,  44  H.B.E.  215,  331,  31  D.L.E. 
189. 

(B.C.)  Hunter  v.  Kerr,  21  W.L.E.  823,  7  D.L.E.  829  (cases 
of  misrepresentation  as  to  acreage). 

(B.C.)  Foulger  v.  Lewis  (1917)  3  W.W.E.  1013. 

(H.B.)  Thompson  v.  Paisley,  50  H.B.E.  284. 

(S.)  Bow  V.  Pfeifer  (1924)  1  W.W.E.  332. 

(Can.)  Cole  v.  Pope,  29  S.C.E.  291. 

(Can.)  Bell  v.  Macklin,  15  S.C.E.  576  (holding  that  fraud 
must  be  established  to  the  same  extent  and  degree 
as  in  an  action  for  deceit). 

(Can.)  Penrose  v.  Knight,  Cassel’s  Digest,  p.  776. 

(M.)  Hamilton  V.  Margolius,  28  W.L.E.  504,  22  D.L.E. 
387,  24  M.E.  484. 

(H.S.)  Onrphew  v.  Perry,  55  H.S.E.  431. 

(M.)  Hines  V.  McCallum  (1925)  1  W.W.E.  838. 

—  It  is  fraudulent  if  made  carelessly  or  recklessly. 

(H.B.)  Crow  V.  Birmingham  (1923)  4  D.L.E.  626 

(shortage  of  100  acres  out  of  225  because  vendor 
had  previously  conveyed  the  balance  to  another). 

—  But  not  if  it  is  honestly  believed  by  the 

p  T»  p  O  p  Tl  f  f)  T» 

^(Can.)  M^Parlane  v.  Davis,  47  S.C.E.  399. 

—  Nor  unless  knowledge  of  the  falsity  is  proven. 

(0.)  Kenner  v.  Proctor,  25  O.W.E.  439. 

216.  The  court  has  a  discretion  to  allow  damages 
in  lieu  of  such  rescission. 

(N.S.)  Curphew  v.  Perry,  ante. 

(N.S.)  Eaton  v.  Dium,  46  N.S.E.  156. 

See  No.  613. 
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217.  Upon  such  rescission,  the  purchaser  will  be 
given  a  lien  on  the  land  for  return  of  his  purchase- 
monies. 

(]Sr.B.)  Thompson  v.  Paisley,  50  IST.B.R.  284. 

(A.)  McCallum  v.  Dom.  Co-operative  (1917)  1  W.W.R. 
821. 

Abatement  or  Compensation 

218.  If  the  purchaser  elects  to  proceed  with  the 
purchaser,  in  spite  of  misrepresentation  or  mis¬ 
description,  he  is,  in  general,  entitled  (before  con¬ 
veyance)  to  compensation  therefor  by  abatement  of 
the  price  (whether  the  misdescription  or  misrepre¬ 
sentation  was  innocent  or  fraudulent).’ 

(Can.)  O’Donohoe  v.  Stammers,  11  S.C.R.  358  (the 
vendor  had  advertised  the  property  as  having  20 
acres  cleared  and  fenced,  whereas,  in  fact,  there  was 
none  such). 

(0.)  Re  Murray  v.  Kerr,  13  O.R.  414  (a  representation  as 
to  the  amount  of  rent  the  property  is  drawing,  where 
out  of  the  amount  named  the  landlord  has  to  pay  for 
rent  or  taxes). 

(B.C.)  Hayes  v.  Goddard,  31  W.L.R.  424,  21  B.C.R.  389 
(width  of  lot). 

(0.)  Barher  v.  Barber,^ll  P.R.  137  (misrepresentation  as 
to  date  at  which  tenant  would  give  up  possession). 

(0.)  Turrill  V.  Turrill,  7  P.R.  142  (contrary  to  vendor’s 
representation  the  land  had  been  sold  for  taxes  and 
had  to  be  redeemed). 

(0.)  Warded  v.  Trenonth,  24  Grant  465  (on  a  sale  of  “300 
acres  more  or  less”  there  were  only  244  acres). 

(S.)  Halldorsen  V.' Holizki  (1919)  3  W.W.R.  86  (1919)  1 
W.W.R.  472,  12  S.L.R.  498. 

(0.)  Gottesman  v.  Werner,  3  D.L.R.  296,  3  O.W.K.  1042 
(vendor  had  only  a  part  interest). 

(A.)  Board  V.  Bauer  (1921)  2  W.W.R.  688,  16  A.L.R.  484, 
60  D.L.R.  208  (a  careless  representation  as  to  200 
acres  being  under  cultivation. 

(M.)  Smith  V.  Ernst,  21  W.L.R.  483,  22  M.R.  363,  2 
W.W.R.  498  (representation  as  to  title  being  a 
Torrens  Title). 
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(0.)  Canada  Permanent  B.  &  S.  Society  v.  Young,  18 
Grant  566  (deficiency  in  advertised  clearing  and 
number  of  sheds). 

(0.)  Webb  V.  Roberts,  16  O.L.R.  279  (  misrepresentation  as 
to  house  being  well  built,  warm,  etc.). 

(O.)  Chapman  v.  Wade,  20  O.W.R.  680  (absence  of  vines 
and  trees,  and  shortage  in  acreage). 

(O.)  Rogers  v.  Fisher,  20  O.W.R.  196  (as  to  the  extent  of 
the  land). 

(iST.B.)  Stevenson  v.  Clinch,  24  R.B.R.  189  (a  timber  limit 
“said  to  contain”  a  stated  number  of  logs). 

(O.)  McCall  V.  Faithorne,  10  Grant  324  (a  plan  purported 
to  be  on  a  certain  sale,  but  really  was  not  so,  and  this 
resulted  in  a  loss  of  24  acres). 

(B.C.)  Stewart  v.  White,  14  W.L.R.  596  (misrepresenta¬ 
tion  as  to  acreage). 

219.  As  to  when  a  purchaser  will  not  be  granted 
specific  performance  with  compensation  or  abate¬ 
ment  for  misrepresentation,  see  Nos.  578-583. 

Election  to  Affirm 

220.  A  party’s  right  to  rescind  or  resist  specific 
jjerformance  of  a  nontract  on  the  ground  of  misrepre¬ 
sentation  is  lost  by  subsequent  election  on  his  part 
to  affirm  the  transaction  after  learning  of  the 
misrepresentation. 

(B.C.)  Williams  v.  Shield,  25  B.C.  198. 

(M.)  Wolfe  V.  McArthur,  7  W.L.R.  124,  18  M.R.  30. 

(B.C.)  Jackson  v.  Irwin,  20  B.C.R.  487,  24  W.L.R.  947, 
4  W.W.R.  1301,  11  D.L.R.  188. 

(A.)  Giletz  V.  Runham,  25  W.L.R.  389. 

(A.)  Larson  v.  Rasmussen,  29  W.L.R.  239,  4  W.W.R.  53, 
17  A.L.R.  63. 

—  As  b}’'  his  accepting  a  deed  of  the  property  (con¬ 
taining  no  provision  on  the  point). 

(O.)  Dunbar  v.  Meek,  32  TJ.C.C.P.  p.  195  (the  alleged 
misrepresentation  was  as  to  the  location  of  a 
boundary  line). 

—  Mere  delay  on  the  part  of  a  purchaser  in 
repudiating  is  not  necessarily  a  bar  to  such  rescission 
by  him  unless  the  position  of  the  vendor  has  changed 

,  in  consequence  of  the  delay,  or  an  innocent  third 
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party  has  in  the  meantime  acquired  a  right  in  respect 
of  the  property. 

(A.)  Consolidated  Investments  v.  Acres  (1917)  1  W.W.R. 

1426,  32  D.L.R.  579,  12  A.L.R.  210. 

(B.C.)  Higgins  V.  Creech,  31  D.L.R.  110. 

(A.)  Cobb  V.  Scbatner  (1919)  3  W.W.R.  1019,  49  D.L.R. 
659  (there  was  a  delay  of  nearly  two  years,  as  both 
the  vendor’s  and  the  purchaser’s  agents  had  left  the 
country  and  been  absent  throughout  that  period). 
(A.)  Wright  V.  Weeks  (1919)  2  W.W.R.  220,  46  D.L.R. 
322. 

—  The  right  to  such  rescission  is  also  lost  to  a 
purchaser  by  his  paying  further  purchase  money. 

(A.)  Brauchle  v.  Lloyd,  30  W.L.R.  659,  7  W.W.R.  1343,  8 

A. L.R.  247. 

(Can.)  Barron  v.  Kelly,  56  S.C.R.  455. 

(S.)  Hasper  v.  Shauer  (1921)  3  W.W.R.  260  (1922)  2 
W.W.R.  212,  15  S.L.R.  410. 

(B.C.)  Stewart  v.  Cunningham,  8  W.W.R.  579,  21  B.C.R. 
255,  per  Irving,  J.  A. 

—  Or  by  his  even  promising  to  do  so. 

(M.)  Wolfe  V.  McArthur,  ante  (refusal  to  pay  purchase 
monies  on  the  ground  of  misrepresentation  con¬ 
stitutes  repudiation). 

(A.)  Consolidated  Investments  v.  Acres,  ante). 

—  But  payment  of  taxes  by  a  purchaser  is  no  bar  to 
such  rescission  by  him  if  the  property  is  assessed  to 
him. 

(A.)  Cobb  V.  Scbatner,  ante. 

(Can.)  Boulter  v.  Stocks,  47  S.C.R.  440. 

—  The  right  of  such  rescission  may  also  be  lost  to 
him  by  his  reselling  the  property  or  part  thereof. 

(A.)  Giletz  V.  Runham,  25  W.L.R.  389. 

—  Or  by  his  working  a  farm  thus  purchased. 

(S.)  Cross  V.  Douglas,  12  W.L.R.  273,  3  S.L.R.  97. 

Or  by  his  continuing  in  possession  of  the  property 
for  a  considerable  time  and  making  permanent 
changes  therein. 

(B.C.)  Loewen  V.  Duncan  (1922)  2  W.W  R  1131  30 

B. C.R.  295,  62  D.L.R.  152. 
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(S.)  Strachan  v.  McGinn,  9  D.L.E.  448,  23  W.L.R.  66,  3 
W.W.R.  795  (cropping). 

(B.C.)  Cnsick  v.  Taylor  (1920)  2  W.W.R.  579,  28  B.C.R. 

241. 

(0.)  Webb  V.  Roberts,  16  O.L.R.  279. 

—  Or  by  his  filing  a  caveat  as  such  purchaser. 

(A.)  Franco-Belgian  v.  Small,  34  W.L.R.  857,  10  W.W.R. 
924. 

—  But  dealing  with  the  property,  and  delay  in 
rescinding,  prior  to  learning  of  the  falsity  of  the 
representation  will  not  constitute  election  to  affirm. 

(M.)  Gardiner  v.  Bickley,  15  M.R.  354,  ^  W.L.R.  146. 

—  Nor  will  declining  an  offer  of  rescission  prior  to 
such  learning. 

(B.C.)  Stevenson  v.  Sanders,  20  W.L.R.  787,  2  W.W.R. 

242,  17  B.C.R.  158. 

—  The  evidence  of  election  to  affirm  must  be  stronger 
in  the  case  of  fraudulent  than  in  the  case  of  innocent 
misrepresentation. 

(A.)  Braucble  v.  Lloyd,  7  W.W.R.  1343,  8  A.L.R.  247,  30 
W.L.R.  659. 

—  Such  election  may  be  evidenced  in  or  by  dealings 

with,  and  may  be  invoked  by,  an  assignee  of  the 
vendor.  ~ 

(S.)  Bow  V.  Pfeifer  (1924)  2  W.W.R.  1149  (purchaser 
requested  extension  of  time). 

Cf.  No.  229. 

221.  After  such  election,  discovery  of  further 
matters  so  misrepresented  will  not  give  a  fresh  right 
of  rescission,  if  such  matters  are  of  the  same  nature 
as  the  misrepresented  matters  discovered  before  the 
election  and,  with  the  latter  matters,  form  one 
general  subject  of  misrepresentation. 

(Can.)  Barron  v.  Kelly,  56  S.C.R.  455  (vendors  represented 
that  many  residents  of  an  adjoining  town  had  bought 
largely  in  the  neighborhood  of  the  property,  and  also 
certain  railroad  contractors,  and  the  purchaser 
learned  the  falsity  as  to  the  residents  and  then  elected 
not  to  rescind,  and  afterwards  learned  the  falsity  as 
to  the  contractors). 

(0.)  Langan  v.  Moore,  27  O.W.N.  370. 
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222.  But  it  is  otherwise  if  the  misrepresentation 
discovered  after  election  is  of  a  different  nature 
from  the  one  discovered  before  the  election, 

(Can.)  Boulter  v.  Stocks,  47  S.C.R.  440  (purchaser  after 
discovering  misrepresentations  as  to  number  of  fruit 
trees  and  weediness  leased  the  property  and  later 
discovered  shortage  in  represented  acreage). 

(B.C.)  Stevenson  v.  Sanders,  ante  (buyer  learned  first  that 
his  agent  was  owner,  then  declined  an  offer  of 
rescission,  and  subsequently  learned  that  agent  had 
bought  after  receiving  buyer’s  instructions  and  had 
bought  at  less  than  the  amount  named  in  the 
instructions). 

(M.)  Murray  v.  Smith,  14  M.R.  125,  22  C.L.T.  241  (after 
discovering  misrepresentations  as  to  area,  he 
remained  in  possession  over  a  year,  and  then 
discovered  vendor  bad  bribed  his,  the  purchaser’s, 
agent); 

(A.)  Larson  v.  Rasmussen,  24  W.L.R.  239,  4  W.W.R.  53, 
17  A.L.R.  63. 

(R.B.)  Thompson  v.  Paisley,  50  N.B.R.  284  (purchaser 
learned  of  misrepresentation  as  to  quality,  then 
affirmed,  and  subse(]uently  discovered  a  concealed 
enj3umbrance) . 

Damages 

223.  Though  rescission  for  misrepresentation  is 
barred  by  acceptance  of  conveyance  or  election  to 
affirm  or  inability  to  make  “restitutio  in  integrum,” 
or  by  non-concurrence  of  one  or  more  of  the  injured 
parties  (in  the  suit  or  demand  for  such  relief)  never¬ 
theless,  in  any  such  case  damages  may  be  awarded 
against  the  misrepresentor,  if  the  misrepresentation 
which  induced  the  contract  was  fraudulent  (but  not 
otherwise) . 

(0.)  Heimbach  v.  Grauel,  25  O.W.R.  783  (pointing  out, 
however,  that  purchaser  may  so  acquiesce  as  to  lose 
all  right  to  any  relief  whatsoever  against  the  other). 

(S.)  Strachan  v.  McGinn,  23  W.L.R.  66^  3  W.W.R.  795, 
9  D.L.R.  448. 

(S.)  Hasper  v  Shauer  (1921)  3  W.W.R.  260  (1922)  2 
W.W.R.  212,  15  S.L.R.  410. 

(O)  Hughes  V.  Ojibway  Realty  Go.,  55  O.L.R.  611. 
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(O.)  Wishart  v.  Bond,  10  B.L.R.  Y76,  24  O.W.R.  199. 
(Can.)  Greenizen  v.  Twigg  (1921)  3  W.W.R.  493  (1922) 
2  W.W.R.  71,  63  S.C.R.  158. 

(M.)  Wolfe  V.  McArthur,  7  W.L.R.  124,  18  M.R.  30. 
(Can.)  Boulter  v.  Stocks,  47  S.C.R.  440. 

(Can.)  Barron  v.  Kelly,. ante. 

(S.)  Ellerman  v.  Carruthers,  8  W.L.R.  692,  1  S.L.R.  157. 
(A.)  Malvin  V.  McKamara,  16  D.L.R.  65,  26  W.L.R.  825. 
(M.)  H.B.  Investment  Co.  v.  Thompson  (1924)  1  W.W.R. 
933. 

(B.C.)  Williams  v.  Shields,  25  B.C.R.  198. 

(M.)  Cummings  v.  Johnson,  24  W.L.R.  144. 

(IST.IB.)  Crow  V.  Birmingham,  ante. 

See’ the  cases  in  the  next  following  section. 

224.  Such  damages  may  be  awarded  (though 
rescission  is  thus  barred)  if  the  misrepresentation 
amounted  to  a  warranty. 

(Can.)  Bell  v.  Macklin,  15  S.C.R.  576. 

(Can.)  Petrie  v.  Guelph  Lumber,  11  S.C.R.  450. 

(M.)  Gilmour  v.  Winnipeg  Trustee  Co.,  33  M.R.  351 
(1923)  3  AV.W.R.  177  (1923)  4  D.L.R.  344  (a 
verbal  warranty  that  there  was  no  public  road 
through  the  property). 

(M.)  Rojeck  V.  Sinclair  (1924)  1  W.W.R.  1067,  reversed 
as  to  facts  in  (1924)  3  W.W.R.  785  (a  verbal 
warranty  as  to  width  of  lot). 

(M.)  Hopkins  v.  Fuller,  15  M.R.  282. 

(O.)  Robb  V.  Sarnis,  2  O.W.R.  706. 

—  For  instances  of  such  a  warranty,  see  the  last  four 

CRSGS. 

See  Kos.  375a  and  338. 

225.  The  guilty  agent  of  the  vendor  is  liable 
in  damages  personally,  as  well  as  the  vendor  himself, 
for  fraudulent  misrepresentation  inducing  the 

\  contract. 

(A.)  Brunsdetter  v.  Zushing  (1918)  3  IV.W.R.  546. 

(O.)  Menary  v.  White,  25  O.AV.R.  444. 

(0.)  Yost  V.  International  Securities,  42  O.L.R.  572,  43 
D.L.R.  28. 

—  And  the  damages  will  include  the  deposit  paid  to 
such  agent. 
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(A.)  Brunsdetter  v.  Zushing,  ante  (but  not  as  “money  bad 
and  received”). 

Cf.  Graham  v.  Powell,  15  Grant  327,  also 
(S.)  Thompson  v.  Lynne  (1921)  2  W.W.R.  635,  14  S.L.R. 
282. 


226.  A  reasonable  amount  for  occupation-rent 
will  be  deducted  from  the  damages  awarded  to"  a 
purchaser  for  such  misrepresentation. 

(0.)  Webb  V.  Roberts,  16  O.L.R.  279. 

227.  The  measure  of  such  damages  is  (in  addition 
to  return  of  purchase  monies  paid)  the  dilference 
between  the  price  jiaid  and  the  real  value  of  the  land 
(if  the  value  is  less  than  the  price). 

(S.)  Hasper  v.  Shauer,  ante. 

(M.)  Davis  V.  Burt,  13  W.L.R.  534,  3  S.L.R.  446. 

(M.)  Rosen  v.  Lindsay,  17  M.R.  251,  5  W.L.R.  546. 

(M.)  Steele  v.  Pritchard,  17  M.R.  226,  5  W.L.R.  263. 

(O.f  McCallum  V.  Proctor,  25  O.W.R.  602. 

(A.)  See  Perry  v.  Downs,  24  W.L.R.  407,  11  D.L.R.  670. 
—  But  it  does  not  include  anticipated  profits. 


228.  Where  a  purchaser  has  resold  the  land  at  a 
jjrofit,  he  is  not  entitled  to  more  than  nominal 
damages  for  fraudulent  misrepresentation  inducing 
his  purchase. 

(M.)  Steele  V.  Pritchard,  ante. 

(M.)  Rosen  v.  Lindsay,  ante. 

229.  If  an  assignee  of  the  purchaser,  with  know¬ 
ledge  of  such  fraud  on  the  vendor’s  part  deals  with 
the  vendor  and  obtains  an  extension  of  time  for 
pajunent  of  purchase-monies,  he  cannot  recover 

damages  for  the  fraud  by  way  of  set-oft*  or  otherwise 
against  vendor. 

(S.)  Bowv.  Pfeifer  (1924)  1  W.W.R.  332. 

(M.)  Cummings  v.  Johnson,  24  W.L.R.  144. 


Bstoppel 

230.,  A  vendor  wilfully  misrepresenting  the 
position  of  a  boundary  line  of  the  land  sold  and 
leading  lus  purchaser  to  believe  that  the  deed  to  the 
latter  includes  or  covers  a  certain  strip  of  land  is 
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estopped  from  afterwards^  claiming  the  strip  as  his 
own,  against  the  purchaser. 

(Can.)  Zwicker  v.  Feindel,  29  S.C.R.  516. 

See  ISTos.  58  and  T2. 

2F.  FRAUD  (OTHER  THAN  DIRECT 
MISREPRESENTATION  AS 
TO  THE  PROPERTY) 

By  Vendor 

231.  In  case  of  a  sale  of  land  by  public  auction,  it 
is  ground  for  rescission  against,  or  at  least  for 
refusing  specific  performance  to,  a  vendor,  that  he 
has  employed  a  “puffer”  at  the  sale. 

(N.S.)  Jennings  v.  Hart,  1  R.  &  G.  15  (though  sale  was 
of  a  number  of  properties  and  no  proof  that  ‘‘puffer” 
bid  on  particular  lot  in  question). 

232.  It  is  such  ground,  too,  where,  by  arrange¬ 
ment  between  the  vendors  and  certain  optionees,  one 
of  the  former,  concealing  his  interest,  poses  as  an 
“independent”  person,  and  recommends  the  forma¬ 
tion  of  a  company  and  the  purchase  of  the  property 
by  it  at  a  higher  price  than  the  option  price,  the 
difference  going  to  the  optionees. 

(P.C.)  Lindsay  Petroleum  Oil  Co.  v.  Hurd,  5  L.R.  (Eng.) 
P.C.  221,  17  Grant  115. 

(N.S.)  (But  in  Gunning  v.  Lusby,  55  N.S.R.  84,  the 
transaction  was  upheld,  the  optionees  being  appointed 
managers  for  the  syndicate  of  buyers,  but  the 
instrument  which  so  appointed  fixed  the  sale  price, 
and  there  was  no  fiduciary  relationship  and  no 
concealment. ) 

233.  And,  also,  where  the  vendor’s  agent  falsely 
pretends  to  the  purchasers  that  he  is  a  co-purchaser 
taking  his  equal  chance  with  them. 

(M.)  Emerson  v.  Quinn,  28  W.L.R.  405,  18  D.L.R.  241. 

234.  And  so,  too,  where  the  vendor  pays  or  gives 
a  secret  agency-profit  to  a  member  of  a  syndicate  or 
partnership  formed  to  buy  the  property,  the  other 
members  furnishing  (as  the  vendor  knows)  all  the 
purchase  money. 


90 


Part  2.  Formation  of  Contract 


(Can.)  Hitchcock  v.  Sykes,  49  S.C.P.  403. 

(M.)  (But  in  Cairns  v.  Crawford,  8  W.L.Ii.  449,  the  sale 
was  enforced  because  position  of  agent -purchaser  was 
known  to  his  co-purchasers,  and  he  paid  his  share 
of  the  price). 

—  Or  where  the  vendor  even  promises  so  to  jiay. 

(M.)  Morran  V.  Hanna  (1919)  3  W.W.R.  1052,  49  D.L.R. 

447. 

(Can.)  Campbell  River  Lumber  Co.  v.  McKinnon,  64 
S.C.R.  396. 

—  Or  where  he  gives  such  a  person  options  at  lower 
and  higher  figures  with  a  secret  understanding  for 
refunding  the  difference  between  them. 

(S.)  Shroeder  v.  Manville,  30  W.L.R.  528,  7  W.W.R.  1376, 
21  D.L.R.  189,  8  S.L.R.  83  (where,  however,  there 
was  election  to  affirm). 

(Can.)  Greenizen  v.  Twigg  (1921)  3  W.W.R.  493  (1922) 
2  W.W.R.  71,  63  S.C.R.  158  (conveyance  to  trusteq 
for  syndicate  misstating  price). 

235.  Non-disclosure  by  the  vendor  of  material 
defects  in  his  title  which  are  within  his  exclusive 
knowledge,  or  of  unusually  onerous  conditions 
attached  to  his  title  which  the  purchaser  could  not  be 
expected  to  discover  for  himself,  makes  the  sale 
voidable. 

(S.)  Strickle  v.  Ruckeman,  30  W.L.R.  338,  7  S.L.R.  371, 
7  W.W.R.  970  (where  title  was  subject  to  forfeiture 
to  Crown  for  non-performance,  of  settlement  duties, 
a  provision  whereby  purchaser  “accepts  title”  w^s 
held  not  to  protect  a  non-disclosing  vendor). 

(Can.)  Ball  v.  Gutschenritter  (1925)  S.C.R.  69  (holding, 
however,  that  where  the  purchaser  expressly  accepted 
the  vendor’s  title  he^  will  be  presumed  to  have 
discovered  the  mineral  reservation  in  the  patent). 

By  Purchaser 

236.  Specific  performance  will  be  refused  to  an 
agent  who  buys  from  his  principal  without  first 
divesting  himself  of  that  fiduciary  character  and 
disclosing  to  his  principal  all  facts  which  are  within 
his  knowledge  concerning  the  probability  of  a  higher 
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figure  being  realized  for  the  property,  or  which 
(facts)  he  should  reasonably  expect  would  influence 
his  principal,  if  aware  of  them,  in  deciding  whether 
to  sell  to  the  agent,  or  in  determining  the  price  at 
which  to  sell  to  him  (including  in  such  facts  all  offers 
for  the  property  received  by  the  agent) . 

(IST.B.)  hunt  V.  Perley,  44  IST.B.R.  439. 

(0.)  Beer  v.  Lea,  14  D.L.R.  236,  29  O.L.R.  255. 

(Can.)  Bentley  v.  Xasmith,  46  S.C.R.  477  (a  person,  for 
valuable  consideration,  obtained  an  option  to  buy, 
and  in  tbe  same  document  an  agency  to  sell,  and 
afterwards  sold  on  his  own  behalf  without  disclosing 
the  fact  to  his  principal  or  vendor). 

(S.)  Mewstead  v.  Rowe,  14  W.L.R.  509,  3  S.L.R.  176. 

(A.)  Lowes  V.  Micholls,  19  W.L.R.  646,  1  W.W.R.  209 
*  (plaintiff  was  really  agent  of  third  person  to  buy, 

and  got  defendant  to  employ  him  (plaintiff)  as 
defendant’s  agent  to  sell). 

(S.)  Ponamerenke  v.  Bate,  15  W.L.R.  542. 

(A.)  Edgar  V.  Caskey,  22  W.L.R.  91,  2  W.W.R.  1036,  5 
A.L.R.  245  (holding  that  the  agent  must  establish 
by  evidence  that  he  did  make  the  necessary 
disclosure,  and  not  merely  show  a  probability  that 
the  principal  knew  or  guessed  the  facts  which  should 
have  been  disclosed). 

(Can.)  Gariepy  v.  Starke,  4  W.W.R.  539  (rescission 
granted). 

(A.)  Calgary  Realty  v.  Reid,  19  W.L.R.  649,  4  A.L.R.  4, 
1  W^.W.R.  218  (the  agent  represented  that  he  was 
making  the  sale  to  a  third  person). 

(B.C.)  McCormick  V.  Triggs,  23  IV.L.R.  183,  9  D.L.R.  681, 
3  W.W.R.  852. 

—  The  absence  of  such  disclosure  is  not  cured  by 
evidence  that  the  transaction  was  fair  and  would 
probably  have  been  concluded  even  if  there  had  been 

such  disclosure. 

(A.)  Edgar  v.  Caskey,  ante. 

—  Similar  principles  apply  against  an  intending 
purchaser  who  disguises  his  intention  under  the  role 
of  a  disinterested  friend,  and  thereby  secures  the 
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confidence  of  the  owner,  and  induces  him  to  accept 
an  offer  which  would  probably  not  otherwise  have 
been  accepted  without  independent  investigation. 
(Can,)  Henderson  v.  Thompson,  41  S.C.R.  445. 

"(P-C.)  Lindsay  Petroleum  Co.  v.  Hurd,  5  L.R.  (Eng.) 
P.C.  221,  17  Grant  115. 

—  And  apply  also  against  a  physician  buying  from 
his  patient  without  the  latter  having  independent 
advice. 

(0.)  Ralston  v.  Tanner,  43  O.L.R.  7. 

—  But  mere  reduction  in  price  to  the  extent  of  one- 
half  the  usual  agency-commission  does  not  of  itself 
establish  such  agency. 

(M.)  Dart  v.  Rogers,  19  W.L.R.  326,  21  M.R.  721. 

—  And  the  rule  is  not  applicable  where  the  pur¬ 
chaser  is  known  to  the  vendor  as  a  member  of  his 
(the  vendor’s)  agent’s  firm. 

(A.)  Edgar  V.  Caskey,  ante  (the  plaintiff’s  name  appeared 
on  the  firm’s  letterhead  and  there  was  no  underhand 
dealing). 

—  And  a  promise  of  a  commission  on  the  sale  is  not 
inconsistent  with  an  option  to  purchase  the  property 
contained  in  the  same  instrument  as  the  option,  and 
does  not  prevent  exercise  of  such  option. 

(P.C.)  Kelly  V.  Enderton  (1913)  A.C.  191,  23  W.L.R  310 
3  W.W.R.  1003. 

237.  An  employee  of  the  vendor’s  real  estate 
agent  will  be  refused  specific  performance  if  he  buys 
without  disclosing  to  the  vendor  this  relationship. 
(B.C.)  Arnold  V.  Drew,  24  W.L.R.  51,  4  W.AAhR.  435. 

(M.)  AVatts  V.  Anderson,  23  AAkL.R.  261  3  AA'  AA"  R  936  23 
M.R.  534.  ■  ’ 

(0.)  McGuire  v.  Graham,  16  O.L.R.  431. 

(B.C.)  Cf.  Canadian  Financier  v.  Hone’  Wo  19  AV  T  R 
843,  1  W.AAAR.  677,  17  B.C.R.  8  " 

(M.)  Also  Alexander  v.  Enderton,  26  AV.L.R.  535,  25  M.R. 
82. 

(A.)  Also  Edgar  v.  Caskey,  ante. 
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238.  An  agent  cannot  properly  bind  his  principal 
as  a  purchaser  where  the  agent  himself  (alone  or 
with  others)  is  the  vendor. 

(Can.)  Stahl  v.  Miller,  56  S.C.R.  312  (rescission  was 
granted  to  the  principal). 

(Can.)  Coy  v.  Pommerencke,  44  S.C.P.  543  (a  purchaser 
buying  in  his  oira  name,  hut  really  in  partnership 
with  the  agent  of  the  vendor,  is  liable  to  account  to 
vendor  for  all  profits  of  resale). 

(B.C.)  Stevenson  v.  Sanders,  20  W.L.R.  787,  2  W.W.R. 
242,  17  B.C.R.  158  (after  his  principal  had 
instructed  him  to  buy,  he  bought  in  his  own  name 
and  resold  to  principal). 

239".  A  successful  bid  at  an  auction  sale  may  be 
set  aside  by  the  vendor  when  it  is  made  under 
circumstances  calculated  and  intended  by  the  pur¬ 
chaser  to  deter  others  from  bidding  at  the  sale. 

(0.)  Rogers  v.  Rogers,  13  Grant  143  (a  son  bid  at  a  sale 
of  father’s  estate  as  secret  agent  for  third  party). 

(0.)  (But  see  Brock  v.  Saul,  2  Ch.  Ch.  145,  and 

(0.)  Brown  v.  Fisher,  9  Grant  423,  and 

(0.)  Crooks  V.  Davis,  6  Grant  423.) 

Miscellaneous 

240.  Where  the  same  person  acts  as  agent  for 
both  vendor  and  purchaser,  and  each  of  the  latter  is 
ignorant  that  such  person  is  so  acting,  specific  per¬ 
formance  will  be  refused  of  a  contract  so  effected. 

(Can.)  Clark  v.  Hepworth,  55  S.C.R.  614. 

(M.)  Wolfson  V.  Oldfield,  2  D.L.R.  110,  22  M.R.  159,  18 
W.L.R.  449. 

(M.)  Sparling  v.  Houlihan,  14  M.R.  134,  22  C.L.T.  306 
(the  price  was  increased  by  the  amount  of  the 
vendor’s  commission). 

(Can.)  Clergue  v.  Murray,  32  S.C.R.  450  (the  common 
agent  was  the  solicitor  acting  in  the  transaction) . 

241.  And  where  one  side  pays  a  secret  commis¬ 
sion  to  an  agent  of  the  other  party,  specific  perform¬ 
ance  against  the  latter  party  will  be  refused. 
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(A.)  Keately  v.  Churchman^  G5  D.L.R.  357  (1922)  2 
W.W.R.  992  (confidential  agent  of  vendor,  being 
bribed,  induced  him  to  accept  as  purchase  money, 
useless  security  of  third  party). 

—  Where  a  vendor  pays  a  commission  to  one  of 
several  joint  buyers,  it  is  his  duty  to  satisfy  himself 
that  the  co-partners  are  aware  of  the  commission  or 
agenc}^ 

(Can.)  Hitchcock  v.  Sykes,  49  S.C.R.  403  (it  is  otherwise 
if  the  vendor  is  unaware  of  any  confidential  relation¬ 
ship  hetween  his  agent  and  the  purchaser). 

(Can.)  Clark  v.  Hepworth,  ante. 

(A.)  And  see  Rolt  v.  Long  (1921)  1  W.W.R.  54,  16  A.L.R. 
399  (no  damage  was  shown,  and  probably  payment 
of  commission  to  one  buyer  would  not  have  been 
objected  to  by  co-purchaser,  and  there  was  no  proof  of 
knowledge  by  vendor  of  the  fiduciary  relation 
between  the  purchasers,  or  of  ignorance  on  the  part 
of  the  one  purchaser  of  the  fiduciary  relation  between 
his  co-purchaser  and  the' vendor,  consequentlv  the 
sale  was  enforced  hy  the  court). 

—  Blit  where  a  person  without  authority  assumes  to 
sell  as  agent  for  the  owner,  and  takes  a  deposit  and 
notifies  the  owner,  who  accepts  through  him,  that 
person  is  no  such  agent  of  the  vendor  that  the  latter 
can  escape  specific  performance  on  the  ground  of  a 
commission-arrangement  between  that  person  and 
the  buyer  unknown  to  the  vendor. 

(Can.)  Andrews  v.  Calori,  38  S.C.R.  588. 


2^2.  As  to  insanity,  drunkenness  or  improvidence 
see  Nos.  67  and  68.  ’ 


243.  Inadecpiacy  of  consideration,  though  ordin¬ 
arily  insufficient  to  vitiate  the  contract,  mav  be  so 
great  as  to  be  evidence  of  fraud. 

(S.)  Wadin  v.  Boyd,  65  D.L.R.  302  (an  agreement  to 
cancel  a  contract  for  sale  of  land). 


•  piinciples  relating  to  rescission  for 

set  forth  in  Nos.  220-222 
and  ...11-21^,  hi  regard  to  (a)  election  to  affirm  (b) 
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discovery,  after  sucli  election,  of  further  misrepre¬ 
sentations  (c)  “restitutio  in  integrum,”  are  also 
applicable  in  cases  of  fraud  apart  from  direct 
misrepresentation  as  to  the  property. 

(A.)  Keately  v.  Churcliman,  65  D.L.R.  357  (1922)  2 
W.W.R.  992. 

(S.)  Rleming  v.  Mair  (1921)  2  W.W.R.  421,  14  S.L.R. 
248,  58  D.L.R.  318. 

(E.C.)  Baxter  V.  Bradford,  24  W.L.R.  973,  4  W.W.R.  1325, 
18  B.C.R.  369  (defrauded  vendor  debarred  himself 
from  rescission  by  pleading  after  discovery  of  the 
fraud  that  be  bad  demanded  performance). 

245.  After  conveyance,  rescission  for  fraud  will 
not  l)e  granted  unless  the  fraud  is  actual  and  positive 
(as  distinguished  from  merely  constructive). 

(P.C.)  Kelly  V.  Enderton,  23  W.L.R.  310  (1913)  A.C.  191, 
3  W.W.R.  lOOS  (the  vendor’s  agent  for  sale  had 
purchased  in  the  name  of  an  employee). 

2a.  MISTAKE 

(a)  In  the  Formation  of  the  Contract  Before  Its 
Reduction  in  Writing 
General  Right  to  Relief 

246.  SiDecific  performance  will  not  be  ordered 
where  both  parties  contracted  under  a  great  common 
error  as  to  the  area  of  the  land. 

(A.)  De  Clerval  v.  Jones,  8  W.L.R.  300,  1  A.L.R.  286 
(97  acres  instead  of  160). 

247.  Neither  specific  performance  nor  damages  in 
lieu  thereof  will  be  granted  in  respect  of  an  agree¬ 
ment  entered  into  under  a  common  mistake  of  the 
parties  that  a  prior  agreement  of  sale  of  the  same 
land  by  the  present  vendor  in  favor  of  a  third  party 
was'  not  then  binding  on  the  vendor  or  had  been 
abandoned  by  the  third  party. 

(0.)  Bowley  v.  Cornelius,  15  O.W.R.  414. 

248.  Specific  performance  will  not  be  granted 
against  a  vendor  who  authorizes  his  agent  to  sell 
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under  a  substantial  and  excusable  misunderstanding 
with  the  agent  as  to  the  subject-matter  of  the 
contract. 

(Can.)  Jenkins  v.  Murray,  28  S.C.R.  565  (the  vendor 
thought  the  negotiations  carried  on  by  his  agent 
related  to  certain  swamp  lands  only,  whereas  they, 
in  fact,  really  included  also  16  adjoining  lots). 

(0.)  Fesserton  V.  Wilkinson,  17  D.L.R.  858. 

249.  And  a  vendor  of  her  entire  interest  in  a 
property  can  escape  specific  performance  w^here  she 
erroneously  supposes  she  has  merely  a  life  interest 
while,  in  fact,  she  has  the  fee  simple. 

(0.)  Early  v.  McGill,  11  Grant  75. 

250.  But  a  buyer  who,  as  part  of  his  purchase 
price,  agrees  to  convey  certain  lots,  naming  ones 
which  he  does  not  own  by  mistake  for  ones  which  he 
does  own,  cannot  on  that  ground  escape  specific 
performance  with  damages  for  the  value  of  the  lots 
he  is  unable  to  convey. 

(M.)  Silvert  V.  Carlson;  28  W.L.R.  413,  17  D  L  R  714 
24  M.R.  790.  ’ 

251.  And  where  an  offer  is  made  to  an  agent  of 
a  creditor  to  convey  a  certain  lot  as  payment  of  the 
debt,  and  the  lot  is  inspected  by  the  agent  and  then 
conveyed  to  the  creditor  by  a  registered  instrument, 
the  purchaser  (creditor)  cannot  rescind  on  the 
ground  that  the  agent  in  reporting  his  inspection 
named  by  mistake  a  different  lot. 

(Can.)  Pither  v.  Manley,  32  S.C.R.  651. 

252.  And  where  a  vendor  owning  the  west  half  of  a 

lot,  but  erroneously  supposing  he  owns  the  east  half 
sells  the  latter,  he  is  not  entitled  to  rectification  and 
specific  performance  even  though  the  two  halves  are 
of  equal  value  and  the  purchaser  has  no  knowledge 
of  either.  ® 

(0.)  Cottingham  v.  Boulton,  6  Grant  186. 

253.  And  mere  general  delusion  on  the  buver’s 
pait  as  to  land  values  in  the  vicinity  of  the  property 
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and  over-optimism  as  to  its  great  future,  is  uo  ground 
for  refusing  specific  performance  against  him. 

(A.)  Kennedy  v.  Inman  (1920)  3  W.W.R.  564,  16  A.L.R. 
330. 

254.  And  mistake  on  the  buyer’s  part  as  to  the 
size  or  acreage  of  the  property,  where  the  mistake  is 
not  known  or  contributed  to  by  the  other  party,  is  not 
a  ground  for  rescission  or  refusal  of  specific  perform¬ 
ance,  unless  a  hardship  amounting  to  injustice  would 
be  indicted  upon  the  buyer  by  holding  him  to  his 
bargain,  and  it  would  be  unreasonable  to  do  so,  or 
would  give  the  vendor  an  unconscionable  advantage. 

(M.)  Miller  v.  Dabl,  9  M.R.  444. 

(M.)  Slouski  V.  Hopp,  15  M.R.  548,  2  W.L.R.  363. 

_(B.C.)  Loewen  v.  Duncan  (1922)  2  W.W.R.  1131,  30 
B.C.R.  295,  62  D.L.R.  152. 

(A.)  Alberta  Central  v.  Ford,  17  W.L.R.  241  (purchaser 
claimed  be  was  led  into  the  contract  in  the  belief 
he  was  dealing  with  another  company  of  a  name 
somewhat  similar  to  that  of  vendor) . 

(0.)  McIntyre  v.  McLaughlin,  10  O.W.R.  195. 

255.  And  in  general,  unilateral  mistake  by  a  party 
(where  not  contributed  to  by  the  other  side)  is  no 
defence  against  specific  performance  nor  ground  for 
rectification  of  the  contract. 

(S.)  Gwillam  v.  Lot,  12  W.L.R.  4  (agreement  read  so  as 
to  cover  Lot  3,  and  vendor  intended  Lot  18,  but  not 
so  the  purchaser). 

(0.)  Williams  v.  Hespeler,  24  C.L.T.  409  (buyer  thought 
he  was  getting  Lots  27,  28  and  29  instead  of  26,  27 
and  28.  He  had  inspected  without  sufficient  care  or 
measurement). 

(0.)  Reynolds  v.  Foster,  3  D.L.R.  506,  approved  9  D.L.R. 
836. 

(M.)  Zorner  v.  Burger,  18  W.L.R.  598. 

(K.S.)  Skatford  v.  Harnish,  55  K.S.R.  405  (mistake  as  to 
meaning  of  the  expression  ‘‘The  Bourgoyne  lot”). 

(0.)  Cottingham  v.  Boulton,  6  Grant  186  (the  owner  of  the 
west  half  of  a  lot  sold  and  conveyed  “the  east  half,” 
the  two  halves  being  of  about  equal  value,  and  th-e 
purchaser  having  no  personal  knowledge  of  either). 
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(0.)  James  v.  Freeland,  5  Grant  302  (buyer  of  a  factory 
thought  he  would  have  a  right  to  throw  refuse  into 
adjoining  river). 

(O.)  McHammond  v.  Govenlock,  18  O.W.R.  357. 

See  if7os.  47,  248,  249  and  254. 

Election  to  Affirm 

256.  If  a  purchaser  enters  into  and  retains 
possession  of  the  land,  and  pays  instalments  of 
purchase  money  after  finding  that  he  contracted 
under  mistake,  this  is  election  to  affirm  the  contract 
and  bars  him  from  rescission  and  refusal  to  speci¬ 
fically  perform  on  the  ground  of  such  mistake. 

(M.)  Slouski  V.  Hopp,  ante. 

(B.C.)  Loewen  v.  Duncan,  ante. 

After  Conveyance 

257.  After  a  contract  has  been  completed  by 
conveyance  of  the  land,  there  is  no  remedy  (except 
on  express  covenants)  for  a  common  or  mutual 
mistake  of  the  parties  as  to  its  size  or  acreage  not 
involving  a  complete  failure  of  consideration.  See 
Nos.  584(d)  and  594. 

258.  But  if,  as  the  result  of  common  error  of  the 
parties,  there  has  been  complete  failure  of  considera¬ 
tion,  then  rescission  will  be  granted  notwithstanding 
the  fact  of  conveyance. 

(Can.)  Cole  v.  Pope,  29  S.C.R.  2'91  (on  the  sale  of  mining 
claim,  it  turned  out  that  the  whole  property  had  been 
included  in  prior  claims  so  that  the  purchaser  got 
absolutely  nothing  by  his  deed). 

(0.)  McRory  V.  Henderson,  14  Grant  271. 

(b)  In  the  Reduction  to  Writing 

259.  As  to  omission  of  a  term  (a)  agreed  on,  or 
(b)  understood  by  one  party,  see  Nos.  120-127  and 
185-187,  respectively. 

260.  As  to  misstatement  of  a  term,  see  Nos  119 

127,  133  and  134.  ’  inos.  iiy, 
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261.  Rectification  of  a  contract  may  be  granted 
in  the  same  action  as  specific  performance  thereof. 

(A.)  Milner  v.  Potter  (1919)  1  W.W.R.  993. 

(Can.)  Carrol  v.  Erie  County  National  Gas  Co.,  29  S.C.R. 
591. 

(^A.)  Mandziuk  v.  Czahley  (1920)  3  W.W.R.  758,  16 
A.L.R.  68. 

(O.)  Kling  V.  Lyng,  24  O.W.R.  738,  12  D.L.R.  1. 

(B.C.)  Frey  v.  Floyd  (1922)  1  W.W.R.  651,  30  B.C.R. 
488. 

(A.)  Howard  v.  Stewart,  31  W.L.R.  204. 

(P.C.)  United  States  v.  Motor  Trucks  (1924)  A. C.  196. 

—  And  that,  too,  in  a  case  within  the  Statute  of 
Frauds  (and  even  where  non-compliance  with  that 
statute  is  pleaded  as  a  defence). 

(P.C.)  United  States  v.  Motor  Trucks,  ante. 

262.  The  evidence  of  the  true  agreement  must  be 
very  clear  in  order  to  warrant  such  rectification. 

(B.C.)  Palk  V.  Swenson,  7  W.L.R.  326,  13  B.C.R.  359  (as 
to  area). 

(A.)  Johnson  Investment  v.  Fisher  (1921)  3  W.W.R.  680, 
17  A.L.R.  6. 

(O.)  Cf.  Besner  v.  Trickey,  53  O.L.R.  351  (an  obvious 
discrepancy  as  to  acreage  between  the  contract  and 
the  conveyance  thereunder). 

(A.)  Barber  v.  Shell  (1925)  '2  W.AV.R.  675  (misunder¬ 
standing  as  to  coal  reservation). 

263.  A  vendor-company  cannot  escape  specific 
performance  on  the  ground  that  it  really  intended  by 
the  word ‘dand”  in  the  agreement  (and  that  its 
practice  in  land  sales  has  always  been)  to  exclude 
or  reserve  minerals. 

(Can.)  Hobbs  v.  Esquimault,  29  S.C.R.  450. 

264.  Specific  performance  will  be  refused  to  the 
purchaser  where  the  written  agreement  includes  a 
parcel  which  the  vendor  did  not  know  of,  and  which 
was  inserted  by  the  conveimncer  through  a  misunder¬ 
standing  on  his  (the  convejmncer’s)  part. 

(N.B.)  Stephenson  v.  Clinch,  24  N.B.R.  189. 
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265.  Mistake  by  one  party  (alone)  as  to  the  legal 
effect  of  the  contract  vitiates  the  same  if  it  is 
induced  by  the  other  party  (whether  innocently  or 
otherwise). 

(A.)  Robson  v.  Roy  (1917)  2  W.W.R.  995,  11  A.L.R.  418, 
35  D.L.R.  485, 

—  But  not  unless  so  induced. 

Hickson  v.  Clarke,  25  Grant  173  (purchaser  of  a 
water-mill  thought  vendor  had  to  keep  up  dam). 

See,  however,  McDonell  v,  McDonell,  21  Grant  342 
(specific  performance  was  refused  on  the  ground  of 
bona  fide  unilateral  misunderstanding  of  terms  of 
contract).  See  ISTo.  255. 

266.  If  by  mutual  mistake  of  the  parties  the 
conveyance  is  not  in  accordance  with  the  true  agree¬ 
ment,  the  instrument  may  be  rectified,  and  if  that 
remedy  alone  would  be  ineffective  by  reason  of  the 
vendor  having  previously  deeded  to  an  innocent  third 
person,  damages  also  may  be  awarded  for  breach  of 
the  covenants  for  title  in  the  conveyance  as  thus 
rectified  (or  treated  as  rectified). 

<0.)  Hickman  v.  Warman,  46  D.L.R.  66  (the  written 
agreement  was  to  sell  a  house  “FTo.  144”  on  a  certain 
street,  which  both  parties  believed  to  be  on  the  west 
•  half  of  a  lot,  whereas  it  encroached  on  the  east  half 
belonging  to  a  stranger). 

267 .  The  doctrine  of '  ‘  purchaser  for  value  without 
notice”  has  no  application  in  favor  of  a  sub-purchaser 
where  the  (original)  vendor’s  deed  was  executed 
under  a  fundamental  error  by  the  grantor  as  to  its 
nature  and  contents. 

(O.)  Herchmer  v.  Elliott,  14  O.R.  714. 

2H.  WANT  OR  DEFECT  OF  TITLE 
What  Constitutes  (in  Case  of  Incumbrance) 

268.  Where  there  is  a  mortgage,  of  which  the 
vendor  is  not  entitled  to  a  discharge  until  after  the 
time  fixed  for  completion  of  the  sale,  the  title  is 
insufficient  to  warrant  the  vendor  in  entering  into 
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a  contract  of  sale  (and  the  purchaser  may  repudiate 
and  rescind  upon  this  ground) . 

(M.)  Brandon  Steam  Laundry  v.  Hanna,  ante, 

—  And  the  purchaser  cannot  be  compelled  to  accept 
security  or  indemnity  against  the  mortgage. 

(S.)  Hagen  v.  Ferris,  31  W.L.R.  661,  8  S.L.K.  203,  8 
W.W.R.  1039. 

—  And  a  right  to  a  discharge  of  a  mortgage  which  is 
more  than  5  years  old  is  not  constituted  by  the  fact 
that  under  the  (Dominion)  Interest  Act  the  prin¬ 
cipal  may  be  tendered  and  interest  will  then  cease  to 
run. 

(S.)  Baxter  V.  Dercasz  (1925)  3  W.W.R.  593. 

*  269.  But  the  title  is  not  rendered  insufficient  (to 
so  warrant  a  vendor)  by  an  encumbrance  on  the 
property  if  the  sarne  is  payable  before  the  time  for 
conveyance  to  the  purchaser  (the  matter  being  in 
such  cases  called  ‘‘a  matter  of  conveyance”  and  not 
‘‘a  matter  of  title”). 

(0.)  Graham  v.  Stephens,  27  Grant  434. 

(B.C.)  Bostwick  V.  Coy,  21  B.C.R.  478. 

(0.)  McDougal  V.  Miller,  15  Grant  505  (a  mortgage, 
made  by  vendor  himself  after  the  sale). 

(Can.)  Wrayton  v.  Haylor,  24  S.C.R.  295. 

(O.)  Fuller  v.  Maynard,  5  D.L.R.  520,  22  O.W.R.  809. 
(A.)  Crump  V.  MdSTeill  (1919)  1  W.W.R.  5^,  14  A.L.R. 

206  (specific  performance  granted  to  vendor). 

(M.)  Brandon  Steam  Laundry  v.  Hanna,  ante  (holding  that 
purchaser  has  no  right  prior  to  the  time  fixed  for 
completion  to  a  perfect  title  or  one  free  of  all 
encumbrances). 

(S.)  Preston  v.  Adilman,  31  W.L.R.  663,  21  D.L.R.  869. 

—  Nor  is  the  title  rendered  insufficient  .(so  as  to 
entitle  the  purchaser  to  rescind)  by  the  mere  fact  of 
the  vendor  mortgaging  the  land  after  the  contract  of 
sStIg 

(B.C.)  McCready  v.  Clarke,  14  W.L.R.  480. 

(0.)  McDougal  V.  Miller,  ante. 

(A.)  Niblock  V.  Ross,  8  W.L.R.  792. 

-  (O.)  Armstrong  v.  Auger,  21  O.R.  98. 

(0.)  Brierley  v.  Wallace,  28  O.W.N.  127. 
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(B.C.)  Rogerson  v.  Cosh  (1917)  3  W.W.R.  911,  24  B.C.R. 
367. 

(S.)  Preston  v.  Adilman,  ante. 

—  And  the  above  principle  applies  to  a  prior  agree¬ 
ment  (nnder  which  the  vendor  holds),  the  same  being 
treated  as  an  encumbrance. 

Rogerson  v.  Cook,  ante. 

270.  A  vendor’s  title  is  not  insufficient  (to 
warrant  him  in  making  a  sale)  by  reason  of  a  mort¬ 
gage,  which  by  its  terms  is  not  payable  until  after 
the  time  for  completion,  if  the  mortgagee  has 
promised  the  vendor  (though  not  in  a  legally 
enforceable  manner)  to  accept  the  final  payment  and 
to  grant  a  discharge  at  or  before  the  time  fixed  for 
completion  of  the  sale. 

(P.C.)  Brickies  v.  Snell  (1917)  1  W.W.R.  1059  (1916) 
2  A.C.  599. 

(R.B.)  Gray  v.  Chadwick,  49  R.B.R.  145. 

(S.)  Cf.  Nielson  v.  Jenewein  (1924)  2  W.W.R.  696,  per 
Lamont,  J.  A.,  as  to  dower. 

271.  Similarly  a  plaintiff-vendor’s  title  was  held 
sufficient  (for  the  purpose  aforesaid)  where  his 
vendor  had  agreed  (though  not  in  a  legally  enforce¬ 
able  manner)  to  give  the  plaintiff-vendor  a  transfer 
on  payment  to  him  of  the  amount  due  from  a  sub¬ 
purchaser  and  had  deposited  such  transfer  in  court 
to  be  delivered  out  on  such  terms. 

(S.)  Queen’s  Park  v.  Levinik  (1918)  1  W.W.R.  549 
(following  Brickies  v.  Snell,  ante). 

272.  The  title  is  (probably)  sufficient,  notwith¬ 
standing  that  the  amount  of  the  incumbrance  on  the 
property  exceeds  the  price. 

(A.)  Goodchild  v.  Bethel,  30  W.L.R.  280. 

(O.)  Shaw  V.  Ross,  17  U.C.R.  257. 

(S.)  Baxter  V.  Decasz  (1925)  3  W.W.R.  593. 

(M.)  'But  see  Hartt  v.  Wishart,  18  M.R.  376,  9  W.L.R.  519. 
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—  It  is  otherwise,  however,  if  it  is  either  admitted  or 
proved  that  the  vendor  is  unable  to  furnish  the 
money  to  discharge  such  encumbrance. 

(S.)  Baxter  v.  Decasz,  ante. 

What  Constitutes  (in  Case  Vendor’s  Title  is  Under 

Prior  Agreement) 

273.  A  prior  agreement  of  sale  held  by  the  vendor 
(as  purchaser  thereunder)  is  a  sufficient  title  to 
warrant  him  in  entering  into  a  contract  of  resale. 

(M.)  Hartt  v.  AVishard,  ante  (but  two  out  of  four  appeal 
judges  said  a  vendor’s  title  is  insufficient  when  it 
rests  on  a  series  of  two  or  more  such  agreements). 

(O.)  Townend  v.  Graham,  6  B.C.E.  539. 

(S.)  Alliance  v.  Brosnekoff  (1922)  3  W.W.E.  1201,  16 
S.L.E.  214  (the  directors  of  the  vendor  company  had 
been  named  in  the  prior  agreement  as  co-purchasers 
along  with  the  company,  but  only  for  the  purpose  of 
guarantee,  and  they  had  authorized  the  company’s 
resale). 

(0.)  Burton  V.  Playfair,  1  O.W.E.  599. 

(B.C.)  (But  in  Bourne  y.  Phillips,  4  W.W.E.  431,  it  was 
held  that  vendor  could  not  foreclose  until  he  obtained 
the  legal  estate. 

See,  however,  Mcllvenna  v.  Goss,  3  D.L.E.  690,  21 
W.L.E.  180,  2  W.W.E.  285.) 

—  Even  though  the  last  instalment  is  due  under  the 
contract  before  the  last  instalment  under  the  prior 

(B.C.)  Eogerson  v.  Cosh  (191Y)  3  W.W.E.  911,  24  B.C.E. 
367. 

See  Nos.  271  and  272. 

—  But  such  a  title  may  not  be  sufficient  to  entitle  a 
purchaser  to  specific  performance  of  the  contract  of 

(S.)  AVellwood  v.  Haw,  10  W.L.E.  41,  2  S.L.E.  23. 

274.  If  such  prior  agreement  prohibits  resale 
without  the  original  vendor’s  consent,  then  the  want 
of  such  consent  renders  the  subsequent  vendor’s  title 
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insufficient  to  warrant  him  in  entering  into  Ms  con¬ 
tract  to  resell. 

(S.)  Maybery  v.  Williams,  15  W.L.K.  553,  3  S.L.K.  350. 

(B.C.)  Atlantic  Realty  v.  Jackson,  5  W.W.R.  535,  26 
W.L.R.  15,  14  b.L.R.  552,  18  B.C.R.  657. 

(S.)  Landes  v.  Kusch,  7  W.W.R.  1076,  8  S.L.R.  32,  30 
W.L.R.  444,  24  D.L.R.  136. 

(Can.)  McKillop  v.  Alexander,  45  S.C.R.  551. 

(S.)  Re  Green  Caveat,  23  W.L.R.  57. 

(Can.)  Mosiman  v.  Carveth  (1921)  2  W.W.R.  524  (1923) 

2  W.W.R.  372. 

(A.)  Dagenais  v.  Denis,  24  W.L.R.  441,  4  W.W.R.  839, 
11  D.L.R.  676. 

—  But  a  mere  prohibition  against  assignment  of  the 
original  agreement,  or  a  declaration  that  a  sub-sale 
shall  not  l)e  binding  on  the  original  vendor  does  not 
invalidate  a  sub-sale  between  the  parties  thereto  or 
entitle  the  second  purchaser  to  rescind. 

(Can.)  Mosiman  v.  Carveth,  ante. 

275.  The  title  is  insufficient  to  warrant  the  vendor 
as  aforesaid  where  such  prior  agreement  requires  a 
building  to  be  erected  to  the  satisfaction  of  the- 
original  vendor. 

(B.C.)  Metcalfe  v.  Van  Houten  (1919)  2  W.W.R.  410,  27 
B.C.R.  138. 

What  Constitutes  (in  General) 

276.  Any  one  of  the  following  defects  has  been 
held  to  render  the  title  insufficient  as  aforesaid. 

(a)  Want  of  title  to  the  coal  in  the  land. 

(A.)  Innis  v.  Costello  (1917)  1  W.W.R.  1135,  11  A.L.R. 
109. 

(A.)  Crump  V.  McNeill  (1919)  1  W.W.R.  52,  14  A.L.R. 
206. 

(S.)  Armstrong  V.  Sparling  (1924)  2  W.W.R.  804. 

(Can.)  And  see  Ball  v.  Gutschenritter  (1925)  S.C.R.  69 
(holding  purchaser  entitled  to  get  title  to  the  land 
usque  ad  coelum  et  ad  inferos). 

(A.)Barber  v.  Shell  (1923)  2  W.W.R.  675. 


Note. — As  to  sub-sections  (a  )  and  (b)  of  Xo.  27(),  see 
Addenda,  page  xlviii. 
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—  Even  though  there  is,  in  fact,  no  coal  and  the 
land  is  simply  farm  land. 

(A.)  Royal  Bank  v.  Nesbitt  (1918)  1  W.W.R.  766,  13 
A.L.R.  408. 

(A.)  Pugh  V.  Knott  (1917)  3  W.W.R.  95,  12  A.L.R.  399. 

(S.)  Armstrong  v.  Sparling,  ante. 

(A.)  Universal  Land  V.  Jackson  (1917)  1  W.W.R.  1352,  11 
A.L.R.  483. 

(Can.)  Greig  V.  Franco-Canadian,  55  S.C.R.  395. 

—  But  in  Saskatchewan  it  has  been  held  that  an 
agreement  is  generally  to  be  deemed  to  have  been 
made  subject  to  the  reservations  in  the  patent. 

(S.)  Gntsehenritter  v.  Ball  (1923)  3  W.W.R.  619  (1924) 
.2  W.W.R.  125  (dismissing  appeal  on  equal  division: 
affirmed  (1925)  S.C.R.  68,  but  only  as  to  a  case 
where  purchaser  by  the  agreement  expressly  accepts 
vendor’s  title). 

(b)  Want  of  title  to  its  mines  and  minerals  (in 
general) . 

(A.)  Lee  v.  Sheer,  30  W.L.R.  273,  8  A.L.R.  161,  7  W.W.R. 
927,  19  D.L.R.  36. 

(A.)  Engleson  v.  Wedl  (1922)  1  W.W.R.  708. 

(Can.)  Fuller  v.  Garneau,  61  S.C.R.  450  (the  agreement 
reserved  “all  mines  and  minerals”  whereas  the  crown 
grant  reservation  was  in  a  wider  and  more  elaborate 
form) . 

(0.)  Schellenberger  V.  McPherson,  12  O.W.R.  26. 

(0.)  Robinson  v.  Moffat,  31  D.L.R.  490,  37  O.L.R.  52. 

(A.)  Universal  Land  Co.  v.  Jackson,  ante  (the  subject- 
matter  was  farm  land). 

(A.)  Raymond  v.  Knight,  11  W.L.R.  687,  2  A.L.R.  157. 

(A.)  (But  see  contra  Kennedy  v.  Inman  (1920)  3  W.W.R. 
564,  16  A.L.R.  330). 

—  But  a  contract  sufficiently  reserves  the  minerals 
if,  though  silent  itself  on  the  point,  it  assumes  an 
earlier  contract  which  expressly  makes  such 
reservation. 

(A.)  Neilson  v.  Morgan  (1925)  1  W.W.R.  968. 

(A.)  And  see  Manufacturers  Life  v.  Walsh,  30  W.L.R.  178, 
cited  in  No.  177,  sub-section  (g). 
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(c)  A  public  road  running  through  the  land. 

(S.)  Wellwood  V,  Haw,  10  W.L.R.  41,  2  S.L.R.  23. 

(0.)  Also  Kronsbien  v.  Gage,  19  Grant  572  (the  road 
though  long  used  had  been  but  defectively  adopted 
by  the  municipal  council). 

— Or  a  road  excepted  from  the  certificate  of  title. 
(M.)  Bergman  v.  Cook,  22  M.E.  435,  5  D.L.R.  233,  21 
W.L.R.  833,  2  W.W.R.  738. 

(d)  Or  a  railway  right-of-way  through  the  land. 

(A.)  Board  V.  Bauer  (1921)  2  W.W.R.  688,  16  A.L.R.  484, 

60  D.L.R.  208  (protected  by  caveat). 

(e)  Or  a  private  right-of-way  through  the  land. 

(A.)  McDonald  v.  McLean,  30  W.L.R.  242  (the  provision 

for  right-of-way  was  in  a  mortgage  which  purchaser 
had  never  seen  though  he  purchased  “subject  to  a 
loan  of  $1,300”). 

(0.)  Fesserton  v.  Wilkinson,  17  D.L.R.  858. 

(f)  Want  of  possession  of  the  land  by  reason  of  an 
outstanding  lease. 

(A.)  Haste  v.  Goodman  (1922)  2  W.W.R.  850,  18  A.L.R. 
15. 

(Can.)  Greig  v.  Franco-Canadian,  ante. 

(M.)  Cairns  v.  Dunkin,  6  W.L.R.  256. 

(A.)  Larson  v.  Rasmussen,  29  W.L.R.  239,  4  W.W.R  53 
17  A.L.R.  63. 

(s)  (I^.y  statutory  provision  in  various  provinces) 
Non-registration  of  the  plan  according  to  which  the 
sale  is  made. 

(M.)  King’s  Park  v.  Buchanan  (1922)  1  W.W.R  874  32 
M.R.  45. 

(Can.)  Boulevard  Heights  v.  Veilleux,  52  S.C.R.  185. 

(A.)  Abbot  V.  Ridgeway  Park,  30  W.L.R.  667  7  WWR 
1280,  8  A.L.R.  314. 

(A.)  Sheppard  v.  Godfrey,  32  W.L.R.  730,  9  A.L  R  416 
9  W.W.R.  345. 

(B.C.)  Chauncey  .V.  Palmer,  34  W.L.R.  978  (though 
possession  taken  by  purchaser). 

As  to  British  Columbia,  see  Nos.  522  and  530. 

—  The  right  of  rescission  on  this  ground  may  be 
waived  by  long  delay  in  exercising  the  same. 

(]\r.)  King’s  Park  v.  Buchanan,  ante. 
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(h)  An  easement  or  right,  as  to  the  land,  given  to  a 
municipal  corporation  for  the  purpose  of  a  sewer. 

(A.)  Rowland  v.  Ransford  (1919)  2  W.W.R.  486,  14 
A.L.R.  495. 

(j)  A  building  restriction  (running  with  the  land). 
(O.)  Re  Hunt  and  Bell,  24  D.L.R.  590,  34  O.L.R.  256. 
(S.)  Western  Canada  v.  McDermid  (1922)  1  W.W.R.  257, 

15  S.L.R.  142. 

(0.)  Re  Heyneii  and  Palver,  25  O.W.A.  269. 

—  But  where  the  plan  mentioned  in  the  contract  of 
sale  shows  a  (dotted)  line  and  says  “No  buildings  to 
be  erected  between  this  line  and”  a  specified  place, 
this  is  not  a  restriction  of  which  a  purchaser  can 
complain. 

(S.)  Sumner  V.  McIntosh  (1918)  2  W.W.R.  293,  40  D.L.R. 
301,  .11  S.L.R.  152. 

(k)  The  fact  of  the  title  being  in  the  vendor’s  wife. 

(M.)  Baskin  v.  Linden,  28  W.L.R.  418,  6  W.W.R.  1053, 

24  M.R.  459  (unless  she  holds  in  trust  for  him,  or 
is  under  agreement  with  him  to  convey  as  and  when  , 
he  directs). 

(M.)  Beech  v.  Mullins,  33  W.L.R.  721,  9  W.W.R.  1168./ 

—  In  a  sale  of  a  homestead  requiring  the  consent  of 
the  vendor’s  wife,  a  reasonable  time,  will  be  allowed 
him  by  the  court  to  procure  the  same. 

(S.)  Nielson  v.  Jenewein  (1924)  1  W.W.R.  208,  2  W.W.R. 
696. 

(l)  The  fact  of  the  vendor’s  title  depending  on  a 
breach  of  trust  by  one  of  his  predecessors. 

(O.)  Brunskill  v.  Clarke,  9  Grant  430  (a  bank  director 
purchasing  from  the  directorate). 

(N.S.)  Millard  V.  Gregorie,  11  D.L.R.  539,  47  N.S.R.  78, 
12*E.L.R.  401  (a  caveat). 

(S.)  C.N.R.  v^  Peterson,  29  W.L.R.  286,  6  W.W.R.  1554. 

277.  But  the  following  defects  have  been  held  not 
to  render  the  title  insufficient  (to  warrant  the  vendor 
in  agreeing  to  sell). 
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(a)  The  fact  of  the  title  being  subject  to  a  devise  in 
remainder  to  unborn  children  of  widow  past  54  years 
of  age. 

(O.)  In  re  Tinning  v.  Weber,  8  O.L.R.  703. 

(b)  The  fact  that  vendor’s  title  was  under  a  prior 
agreement  which  prohibited  assignment  without 
the  prior  vendor’s  approval,  and  that  such  approval 
had  not  been  obtained.  See  No.  274. 


(c)  The  fact  of  part  of  the  land  being  subject  to 
Government  expropriation. 

(M.)  Hartt  V.  Wishard,  18  M.R.  376,  9  W.L.R.  519. 

—  Or  the  fact  of  (actual)  expropriation  of  part  of 
the  land  since  the  contract. 

(B.C.)  Mauvais  v.  Tervo,  32  W.L.R.  811,  22  B.C.R.  207, 
9  W.W.R.  434. 

(d)  A  mistake  in  a  will  on  which  the  title  depends 
whereby  the  land  in  question  is  devised  by  an 
erroneous  but  rectifiable  description. 

(O.)  Re  Cents  and  Le  Boeiif,  22  O.W.R.  294  (devise  of  tbe 
north  half  whereas  testator  had  only  the  south  half) . 
(O.)  Re  Couts  and  Le  Boeuf,  22*0. W.R.  294. 

(e)  Absence  of  the  affidavit  required  by  the  Home¬ 
stead  Act  that  the  vendor  is  unmarried  or  that  the 
land  is  not  his  homestead. 

Lett  V.  Cettins  (1918)  3  W.W.R.  614  43  D  L  R 
247,  11  S.L.R.  439. 

Nor  falsity  in  such  an  affidavit,  provided  the 
purchaser  is  innocent  of  notice  thereof. 

(M.)  McKinnon  v.  Smith  (1925)  3  W.W.R  290  4  D  L  R 
262.  '  ,  .  .  . 


(f)  Non-registration  of  the  vendor’s  title,  unless  the 
agreement  stipulates  for  such  registration. 

(B.C.)  McDonald  v.  McClymont,  8  W.W.R.  990  22 

B.C.R.  1, 

(B.C.)  Thompson  v.  McDonald,  28  W.L.R.  205  20  B  C  R 
223.  ’ 


^nd  where  the  sale  was  made  subject  to  reser¬ 
vations,  rescission  will  not  be  granted  to  the  pur¬ 
chaser  for  failure  of  the  vendor  to  specify  the  same,  if 
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there  was  enough  set  forth  in  the  contract  and 
negotiations  to  put  the  purchaser  on  enquiry  as  to 
same. 

(A.)  Manufacturer’s  Life  v.  Walsh,  30  W.L.K.  178. 

(A.)  Cf.  ISTeilson  v.  Morgan  (1925)  1  W.W.R.  968,  as  to 
which  case,  see  Xo.  776,  suh-section  (h). 

(h)  And  “matters  of  conveyancing”  are  to  be 
distinguished  from  “matters  of  title.”  See  No.  269. 

278.  Failure  of  the  vendor  to  deliver  an  abstract 
of  the  title  or  to  verify  the  same,  or,  in  general,  to 
show  sufficient  title  after  due  demand  therefor, 
entitles  the  purchaser  to  rescind  the  contract. 

(A.)  Ballentyne  v.  Hettinger,  29  W.L.R.  937,  8  A.L.R. 
412,  8  W.W.R.  440. 

(O.)  Walton  V.  Armstrong,  11  Grant  379. 

(A.)  Universal  Land  v.  Jackson  (1917)  1  W.W.R.  1352, 
11  A.L.R.  483. 

(Can.)  Ball  v.  Gutschenritter  (1925)  S.C.R.  69. 

—  The  time  to  be  allowed  the  vendor  for  this  pur¬ 
pose  is  a  reasonable  tune  after  demand  therefor,  or  a 
time  fixed  by  notice  from  the  purchaser,  if  the  time 
so  fixed  is  reasonable. 

(A.)  Universal  Land  Co.  v.  Jackson,  ante. 

—  The  vendor  need  not  furnish  an  abstract  unless  a 
demand  is  made  therefor. 

Boydell  v.  Havne,  30  W.L.R.  842,  21  B.C.R.  171,  8 
W.W.R.  17.'' 

See  Nos.  514  and  633. 

—  Failure  by  the  vendor  to  remove  valid  objections 
by  the  purchaser  to  the  title  within  the  time-limit 
fixed  by  the  contract  will  disentitle  the  vendor  to 
specific  performance. 

(O.)  Re  Goldenberg  and  Gloss,  56  O.L.R.  414. 

279.  Where  the  agreement  is  that  purchaser  shall 
buy  as  soon  as  title  is  made  “satisfactory  to”  the 
purchaser’s  solicitors,  their  approval  (in  the  absence 
of  male  fides)  is  a  condition  precedent  to  there  being 
a  binding  contract. 

(O.)  Boulton  V.  Bethune,  21  Grant  110,  478. 
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280.  A  title  depending  on  an  instrument  which 
does  not  describe  the  land  otherwise  than  by  refer¬ 
ence  to  another  instriiinent  is  sufficient  (as  far  as 
land-description  is  concerned)  if  that  other  instru¬ 
ment  is  registered. 

(O.)  In  re  Treleven  and  Horner,  28  Grant  624. 

—  But  is  insufficient  if  that  other  instrument  is 
unregistered. 

(O. )  Ee  Aston  and  White,  55  D.L.E.  496  (an  assignment 
of  a  vendor’s  interest  under  an  agreement  of  sale 
merely  referred  to  the  agreement  itself). 

281.  A  purchaser  is  bound  to  accejDt  a  possessory 
title. 

(O.)  Eanhin  v.  Sterling,  3  O.L.E.  646. 

(O.)  Ee  Bnchanan  and  Flynn,  23  O.W.A.  14. 

(0.)  Ee  Butler  and  Hendei’son,  23  O.W.E.  576  (part  of  the 
land  sold  encroached  on  a  neighbor). 

(O.)  Dame  v.  Slater,  21  O.E.  375. 

(O.)  Ee  Goldenberg  and  Glass,  56  O.L.E.  414. 

—  And  he  is  entitled  to  cross-examine  all  persons 
making  affidavits  in  support  of  such  title. 

(O.)  McIntosh  V.  Eogers,  12  P.E.  389. 

(O. )  Ee  Boustead  and  IVarwick,  12  O.E.  488  (he  was  even 
held  entitled  to  sue  for  specific  performance  in 
order  to  obtain  a  binding  adjudication  on  the  facts  as 
to  possession). 

(0.)  Ee  Smith  and  Eae,  22  O.W.A.  164  (ditto). 

282.  But  he  is  not  bound  to  accept  a  doubtful 
title. 

(0.)  Frances  v.  St.  Germain,  6  Grant  636  (doubt  was 
thrown  on  previous  grantor’s  sanity  by  lunacy 
proceedings). 

(S.)  Wellwood  V.  Haw,  10  W.L.E.  41,  2  S.L.E.  23  (there 
was  serious  question  as  to  whether  the  public  had 

f  across  the  land  by  long  usage). 

(O.)  Ee  McHabb,  1  O.E.  94. 

^  W.W.E.  907  (emerged 

(0.)  Ee  Godson  and  Casselman,  25  O.W.E.  722  ftitles  are 
said  to, be  doubtful  if  dependent  on  validit^or 
invalidity  of  conditions  in  restraint  of  trade-). 
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(O.)  Re  Campbell  and  ITorwood,  1  O.W.R.  139. 

(B.C.)  Garriepie  v.  Oliver,  8  B.C.  89. 

See  No.  43. 

—  A  title  is  doubtful  if  a  purchaser  would  thereby 
be  exposed  to  a  reasonable  probability  of  litigation. 

(0.)  Re  Pigott  and  Kern,  12  D.L.R.  838,  24  O.W.R.  64. 

(0.)  McNiven  v.  Piggot,  22  D.L.R.  141,  33  O.L.R.  78. 

(O.)  Re  Godson  and  Casselman,  ante. 

—  But  not  where  there  is  a  mere  outstanding  equity 
barred  by  laches. 

(0.)  Dewitt  V.  Thomas,  10  Grant  21. 

283.  The  mere  fact  of  the  vendor  transferring  the 
land  to  a  third  person,  if  the  same  was  done  subject 
to  the' agreement  of  sale  or  in  trust  for  the  purchaser, 
will  not  render  the  title  insufficient  (so  as  to  entitle 
the  purchaser  to  rescission) . 

(A.)  Niblock  v.  Ross,  8  W.L.R.  792  (vender  transferred  to 
his  wife  in  anticipation  of  a  jndgTnent  against  him). 

284.  Prima  facie  every  vendor  assumes  to  sell  the 
fee  simple. 

(O.)  Leslie  v.  Preston,  7  Grant  434. 

285.  If  the  vendor  assumes  to  sell  only  such  title 
as  he  has,  the  purchaser  must  pay  the  price  though 
the  vendor  fails  to  show  a  good  title. 

Ib. 

—  But  quaere  whether  this  applies  if  the  vendor  has 
no  title  whatever. 

Ih. 

286.  It  is  necessary,  in  order  to  warrant  a  vendor 
in  entering  into  a  contract  of  sale,  that  he  at  the  time 
of  the  contract  should  have  at  least  an  equitable  right 
to  get  in  the  full  legal  estate  and  to  get  in  a  discharge 
of  any  encumbrances  before  the  time  when  he  can  be 
called  on  to  convey. 

(M. )  Hartt  v.  Wishard,  18  M.R.  376,  9  W.L.R.  519. 

(B.C.)  Foot  V.  Mason,  3  B.C.R.  146. 

(Can.)  Colwell  v.  Neufeld,  48  S.C.R.  506  (the  vendor’s 
only  claim  waa  under  verbal  arrangements  with  a 
railway  company  and  the  land  was  vacant). 
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(M.)  Brandon  Steam  Laundry  v.  Hanna,  11  W.L.E..  101, 
19  M.K.  8. 

(B.C.)  Rogerson  V-  Cosh  (1917)  3  W.W.R.  911,  24  B.C.R. 
367. 

—  As  to  the  full  and  perfect  title  required  for 
completion,  see  Part  6B. 

—  As  to  perfecting  title  pending  action  by  vendor 
for  specific  performance,  see  Nos.  707-708. 

—  As  to  interpreting  the  words  ‘‘more  or  less” 
relating  to  acreage  or  quantity,  see  No.  375. 

286a.  This  point  of  time  is  the  time  fixed  by  the 
contract  expressly  or  impliedly  for  completion  of  the 
contract  (i.e.  pajunent  and  conveyance) :  and,  in  an 
instalment-sale,  means  before  maturity  of  the  last 
instalment  of  the  price. 

(A.)  Universal  Land  Co.  v.  Jackson  (1917)  1  W.W.R. 
1352,  11  A.L.R.  483. 

286b.  Where  the  vendor  loses  his  title  after  the 
sale,  the  purchaser’s  rights  and  remedies  are  the 
same  as  in  the  case  of  original  want  of  title  on  the 
former’s  part. 

(S.)  Spencer  v.  Davidson,  17  W.L.R.  574,  4  S.L.R,  172 
(the  vendor’s  vendor  cancelled  for  default). 

(0.)  Gibb  V.  Davidson,  12  U.C.C.P.  588  (mortgage 
foreclosure) . 

—  This  includes  the  case  where  the  vendor  resells  to 
a  third  person. 

(0.)  Snyder  v.  Proudfoot,  15  U.C.R.  532. 

(0.)  Hill  V.  Stanton,  2  U.C.R.  149. 

(M.)  Clark  v.  Scott,  5  M.R.  281. 

—  And  (especially)  a  case  where  a  second  pur¬ 
chaser  from  the  vendor  obtains  priority  by  prior 
registration. 

(S.)  Stephens  v.  Bannan,  14  D.L.R.  333. 

286c.  But  it  is  otherwise  if  the  vendor’s  loss  of 
title  is  owing  to  the  purchaser’s  default  in  payment. 
(0.)  Locking  V.  Halsted,  16  O.R.  32  (a  purchaser  from 
second  mortgagee  foreclosed  by  first  mortgagee). 
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(O.)  Robson  V.  Wride,  15  Grant  110  (vendor  got  decree 
for  specific  performance  with  directions  to  purchaser 
to  pay  into  court  overdue  instalments  with  a  view 
to  meeting  an  outstanding  mortgage.  He  defaulted 
(in  part)  and  in  consequence  the  mortgagee 
foreclosed,  serving  both  vendor  and  purchaser.  The 
portion  paid  into  court  was  awarded  to  vendor,  the 
court  considering  a  vendor  had  a  right  to  rely  on 
purchase  money  as  a  means  of  paying  off 
encumbrance). 

(M.)  Dool  V.  Robinson,  22  W.L.R.  246,  affirmed  24  W.L.R. 
803,  11  D.L.R.  840  (a  mortgage  sale  for  non¬ 
payment  of  taxes  assumed  by  purchaser). 

(A.)  Lobel  V.  Dobbie  (1919)  2  W.W.R.  484,  affirmed 
(1920)  1  W.W.R.  208,  15  A.L.R.  126  (vendor  held 
entitled  to  recover  price  though  title  lost  through 
the  non-payment  of  taxes  which  purchaser  was  to 
pay.  See,  however, 

(S.)  Broder  v.  Rink  (1921)  H  W.W.R.  288,  14  S.L.R.  54 
(vendor  bought  at  tax  sale  and  resold  to  another). 

(A.)  Magrath  v.  Ramney,  4  D.L.R.  457,  20  W.L.R.  329. 

(Can.) Meeker  v.  ISTicola  Valley  Lumber  Co.,  55  S.C.R.  494 
(purchaser’s  removal  of  mill  machinery  from  the 
land  sold  prevented  vendor  from  acquiring  patent 
and  purchaser  was  held  liable  for  the  full  price 
without  any  compensation  or  abatement). 

(S.)  McKay  v.  Prober  &  Paine  (1925)  2  W.W.R.  665 
(foreclosure  of  mortgage  assumed  by  purchaser). 

And/  see  Ko.  435. 

Purchaser’s  Recovery  of  Monies  Paid,  Etc. 

287.  Want  or  defect  of  title  as  aforesaid  entitles 
the  purchaser  to  repudiation  and  rescission  of  the 
contract  and  to  return  of  all  monies  paid,  including 
interest  thereon  and  his  costs  of  searching  the  title. 

(Can.)  Rqbinson  V.  Harris,  21  S.C.R.  390. 

(S. )  Bannerman  v.  Green,  8  W.L.R.  441,  1  S.L.R.  394. 

(A.)  Nimmons  v.  Stewart,  1  A.L.R.  384. 

(B.C.)  Kirkland  v.  Smith,  16  W.L.R.  530  (as  to  interest 
and  costs). 

(A.)  Smith  V.  Gilbert  (1921)  3  W.W.R.  849,  17  A.L.R. 
129. 
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(A.)  Universal  Land  Co.  v.  Jackson  (1917)  1  W.W.R. 
1132,  11  A.L.R.  483. 

(S.)  Grunne  v.  Consolidated  Land  &  Mortgage  Co.,  33 
W.L.E.  716,  9  S.L.R.  94,  9  AV.W.R.  1185. 

(M.)  Clark  v.  Everett,  1  M.R.  229. 

(R.B.)  Scott  V.  Gurnett,  2  Allen  624. 

(O.)  Schellenberger  v.  McPherson,  12  O.W.R.  26  (vendor 
also  ordered  to  indemnify  against  purchaser’s 
outstanding  notes). 

—  This  is  a  common-law  right  as  well  as  an  equitable 
one. 

(A.)  Innis  V.  Costello  (1917)  1  W.W.R.  1135,  11  A.L.R. 
109. 

(A.)  Armstrong  v.  Marshall,  8  AAkW.R.  300,  8  A.L.R.  449. 

—  No  such  costs  and  no  damages  are  recoverable 
where  the  agreement  expressly  relieves  the  vendor 
from  procuring  any  other  evidences  of  title  than 
those  in  his  possession. 

(O.)  McIntosh  V.  Rogers,  14  O.R.  97. 

288.  No  notice  of  such  rescission  or  demand  for 
such  return  is  necessary  before  commencement  of 
action  for  such  return. 

(M.)  Laycock  v.  Fowler,  15  W.L.R.  441. 

289.  If  the  purchaser,  upon  such  rescission, 
claims  interest,  he  must  allow  the  vendor  occupation- 
rent  or  account  for  rents  and  profits  received  by  him 
(the  purchaser). 

(0.)  Simmers  V.  Erb,  21  Grant  289. 

'290.  Such  ipurchaser  is  not  entitled  to  recover  his 
expenditures  for  improvements  to  the  property. 

(O.)  Kilborn  v.  Workman,  9  Grant  255. 

(Can.)  (But  contra  Mosiman  v.  Carveth  (1923)  2  W.W.R. 
372  (1921)  2  AAkAA^.R.  524  (purchaser  was  allowed 
outlay  for  cultivation,  less  profit  therefrom). 

(0.)  Rankin  v.  Sterling,  3  O.L.R.  646. 

(0.)  Russel  V.  Romanes,  3  A.R.  635. 

(A.)  Boudreau  v.  Renault,  17  W.L.R.  542. 

291.  When  the  agreement  provides  for  part  of  the 
price  to  be  paid  by  transfer  of  stocks  or  shares,  then 
upon  the  purchaser  rescinding  for  want  of  title,  he  is 
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not  entitled  to  the  agreed  cash  valuation  of  the  stocks 
and  shares  but  must  accept  return  thereof. 

(M.)  Johnson  v.  Henry,  18  W.L.R.  583,  21  M.R.  347. 

292.  It  is  otherwise,  however,  if  the  agreement  is 
silent  as  to  such  transfer,  and  the  latter  is  simply 
made  as  the  ecpiivalent  of  cash. 

(A.)  Lundv  V.  Knight,  32  W.L.R.  939,  24  D.L.R.  886,  9 
W.W.R.  561. 

—  And  this  principle  applies  if  land  is  transferred  as 
part-patmient  of  the  price :  the  purchaser  can  recover 
the  agreed  valuation  of  the  land  transferred  and  is 
not  lunited  to  merely  its  actual  value  (where  that  is 
less  than  the  former). 

(X.W.T.)  Moses  v.  Bible,  5  AV.L.R.  523. 

—  And  it  also  applies  even  though  the  transfer  of 
the  land  is  expressly  provided  for  in  the  contract  of 
sale,  if  the  party  transferring  has  completely 
executed  his  part  of  the  transaction  (as  if  it  were 
a  cash  one). 

(Can.)  Webster  v.  Snider,  45  S.C.R.  296. 

293.  The  right  to  recover  from  the  vendor  as  in 
No.  287  exists,  notwithstanding  that  the  monies  were 
paid  to  his  agent,  and  are  retained  by  the  agent  for 
commissions. 

(S.)  Thompson  v.  Lynne  (1921)  2  W.W.R.  635,  14  S.L.R. 
282  (vendor  by  his  conduct  ratified  the  payment 
being  made  to  the  agent,  though  perhaps  the  “listing” 
did  not  so  provide). 

(A.)  Cf.  Brunsdette  v.  Zushing  (1918)  3  W.W.R.  546. 

294.  Upon  rightful  repudiation  as  above,  a  pur¬ 
chaser  is  entitled  to  a  lien  on  the  vendor's  interest  in 
the  land  for  return  of  purchase-monies  and  interest 
us  aforesaid. 

(0.)  Kilborn  v.  Workman,  9  Grant  255. 

(M.)  Clark  V.  Scott,  5  M.R.  28. 

(O.)  Hurd  V.  Robertson,  7  Grant  142. 

(A.)  Consolidated  Investments  v.  Acres,  12  A.L.R.  210, 
32  D.L.R.  579  (1917)  1  W.W.R.  1426. 
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(A.)  Universal  Land  Co.  v.  Jackson  (1917)  1  W.W.R. 

1352,  11  A.L.R.  483. 

(0.)  Burns  v.  Griffin,  24  Grant  451. 

(S.)  Bannerman  v.  Green,  8  W.L.R.  441,  1  S.L.R.  394. 
(O.)  McRory  V.  Henderson,  14  Grant  271. 

(A.)  Ballantyne  v.  Hettinger, .  29  IV.L.R.  937,  8  A.L.R. 
412,  8  W.W.R.  440. 

—  And  this  though  he  has  lost  all  right  to  specific 
performance  by  laches. 

(M.)  Clark  v.  Scott,  ante. 

—  But  he  has  no  lien  for  his  costs  of  investigating 
the  title. 

(0.)  Hurd  V.  Robertson,  ante. 

(S.)  (Contra  Hamann  v.  Galbraith,  28  W.L.R.  294,  17 
D.L.R.  71,  7  S.L.R.  236.) 

—  Nor  for  his,  costs  of  an  action  by  the  vendor  for 
specific  performance. 

(O.)  Hurd  V.  Robertson,  ante. 

—  Nor  for  improvements  by  him  (the  purchaser). 
See  No.  290. 

295.  A  purchaser’s  demand  for  return  of  purchase 
monies  is  an  irrevocable  election  which  bars  him  from 
subsequently  seeking  specific  performance  of  the 
contract. 

(N.S.)  McDougal  v.  Allen,  55  N.S.R.  278. 

296.  After  so  rescinding,  the  purchaser  is  liable 
to  pay  for  subsequent  use  and  occupation  of  the  land. 

(N.S.)  Millard  v.  Gregorie,  47  N.S.R.  78,  11  D.L.R  539 
12  E.L.R.  401.  ’ 

Cf.  No.  190,  sub-section  (a),  330  and  364. 

Purchaser’s  Right  to  Compensation  in  Lieu  of 

Rescission 

297.  A  purchaser  who  has  lost  or  waived  such 
right  to  rescind  by  taking  possession,  does  not  neces¬ 
sarily  thereby  waive  or  lose  his  right  to  specific 
performance  with  compensation  for  the  defect. 

(N.S.)  Blackadar  v.  Hart,  51  N.S.  449,  at  453. 

(S.)  McKay  V.  Probar  &  Paine  (1925)  2  W.W.R.  665. 
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—  But  Ms  right  to  a  reference  to  the  Master  as  to 
the  title  is  gone  and  the  onus  of  proof  as  to  the 
alleged  defect  is  shifted  to  him. 

(0.)  Dennison  v.  Fuller,  10  Grant  498. 

—  See  Part  6C,  especially  No.  571. 

297a.  In  general,  a  purchaser  can  compel  his 
vendor  to  convey  whatever  the  latter  has  of  the 
agreed  title,  with  an  abatement  of  the  price  to  com¬ 
pensate  for  any  defect  or  deficiency.  See  Part  6C, 
especially  No.  565. 

298.  The  vendor  may  rescind  and  thereby  escape 
an  action  for  specific  performance  with  compensa¬ 
tion  for  deficiency  where  the  contract  expressly 
authorizes  him  to  rescind  upon  being  unable  or 
unwilling  to  remove  an  objection  taken  to  the  title. 

(0.)  Hurley  v.  Roy,  50  O.L.R.  281,  64  ij.L.R.  375. 

(0.)  Jewer  v.  Tbompson,  22  O.W.R.  610,  3  D.L.R.  628 
(purchaser  subsequently  registered  the  agreement 
and  was  ordered  to  remove  the  cloud  by  executing  a 
discharge). 

—  But  he  cannot  do  so  where  he  made  the  agreement 
recklessly  or  with  knowledge  of  his  inability  to  carry 
it  out,  or  where  he  could  carry  it  out  without  hny 
grievous  hardship  (e.g.  where  his  wife  turned  out  to 
own  a  half  interest) . 

(0.)  Hurley  v.  Roy,  ante. 

—  Nor  where  he  answers  and  attempts  to  remove 
the  objections  to  title  raised  by  the  purchaser. 

(O.)  Crabbe  v.  Little,  14  O.L.R.  631. 

See  Nos.  300a-300c. 

299.  Where  the  agreement  expressly  relieves 
the  vendor  from  producing  any  other  evidences  of 
title  than  those  in  his  possession,  the  purchaser,  if  the 
evidence  does  not  disclose  a  good  title,  may  decline  to 
complete  but  cannot  recover  damages. 

(0.)  McIntosh  V.  Rogers,  14  O.R.  97. 

300.  As  to  the  remedy  of  a  purchaser  after  con¬ 
veyance,  see  Nos.  584-594. 
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Provisions  for  Accepting  or  Objecting  to  Title 

300a.  Where  the  contract  provides  that,  if  the 
purchaser  makes  an  objection  which  the  vendor  is 
unable  or  unwilling  to  remove,  the  agreement  shall 
be  void,  effect  will  be  given  thereto,  and  the  pur¬ 
chaser  after  such  objection  cannot  waive  it  and  have 
specific  performance  of  the  contract. 

(0.)  Fine  V.  Creighton,  25  O.W.R.  656,  16  D.L.R.  872. 

(O.)  Meretsky  v.  Murphy,  19  O.W.M.  360. 

See  No.  298, 

300b.  And  such  a  provision  does  not  give  the 
vendor  arbitrary  power  to  annul  the  contract. 

Pellegrino  v.  Mulkern,  18  O.W.N.  32. 

300c.  Nor  does  such  a  provision  entitle  the  vendor 
to  rescind  where  he  has  no  title  at  all. 

Kenning  V.  Walsh,  17  O.W.N.  347. 

Cf.  No.  303. 

301.  Express  waiver  in  the  contract  by  the  pur¬ 
chaser  of  all  objections  to  title  and  acceptance  of  the 
same  or  a  provision  fixing  a  time-thnit  for  making 
objections  to  the  title  is  in  general  effectual  in  that 
behalf  and  enforced  by  the  court. 

See  No.  299. 

(A.)  Western  Canada  v.  McDermid  (1922)  1  W.W.R.  257, 
15  S.L.R.  142. 

(S.)  Strickle  v.  Riickeman,  30  W.L.R.  338,  7  S.L.R.  371, 
7  W.W.R.  970. 

(Can.)  Nason  v.  Armstrong,  25  S.C.R.  263  (the  vendor 
could  give  possession,  and  a  title  subject  only  to  an 
executory  devise  over,  in  case  the  vendor  should 
die  without  issue  then  living:  the  clause  was  held 
binding  against  the  purchaser). 

(0.)  Dineen  v.  Young,  13  O.W.R.  722  (sale  of  a  lease-hold 
when  only  a  sub-lease  is  held:  the  clause  was  held 
binding  against  the  purchaser). 

(0.)  Imperial  Bank  v.  Metcalfe,  11  O.R.  467  (10  days 
were  allowed  for  objections  and  time  was  of  the 
essence:  some  ohjectidns  were  raised  during  the  10 
days :  afterwards  the  vendor  sued  for  specific 
performance  and  it  was  held  that  purchaser  could 
not  raise  additional  objections  in  the  master’s  office). 
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(S.)  Mansell  v.  Moore,  Y  W.L.R.  808  (vendor’s  title  was  an 
unapproved  assignment). 

(O.)  Toronto  General  Trusts  v.  Rowbongli,  TO  O.W.IST.  192. 

302.  Such  provisions  are  construed  strictly. 

(Can.)  Ball  V.  Giitschenritter  (1925)  S.C.R.  69. 

302a.  A  clause  in  the  conditions  of  sale  that  the 
vendor  shall  produce  only  certain  title  deeds  and  an 
abstract  of  the  title,  and  that  the  purchaser  shall 
not  be  entitled"  to  call  for  any  other  proof  of  title, 
does  not  exempt  the  vendor  from  showing  and 
making  good  title  if  such  deeds  and  abstract  show  a 
defect  or  cloud. 

(O.)  Canada  Permanent  v.  Wallis,  8  Grant  368. 

303.  Provisions  in  the  contract  whereby  the 
purchaser  accepts  the  vendor’s  title  and  is  not 
entitled  to  call  for  production  'of  any  abstract  or 
proof  of  title  (and  shall  be  deemed  to  have  accepted 
the  title  if  he  fails  to  object  thereto  in  a  specified , 
number  of  days)  do  not  apply  where  the  vendor  has 
no  title  at  all,  or  the  defect  goes  to  the  very  root  of 
the  title. 

(M. )  Grossenback  v.  Goodyear,  30  M.R.  38,  48  D.L.R.  58 
(1919)  3  W.W.R.  12  (no  title  at  all). 

(O. )  Brown  V.  Pears,  12  P.R.  396  (there  was  a  time  limit 
for  objection,  but  the  objection  went  to  the  root  of 
the  title) . 

(S.)  Strickle  v.  Ruckeman,  ante  (where  the  Crown  requires 
the  grantees  to  put  a  settler  on  the  land,  the  purchaser 
is  not  precluded  by  such  a  clause  from  objecting  to 
the  title  on  this  ground). 

Cf.  Xo.  300c. 

304.  Such  express  acceptance  or  waiver  is  binding 
only  in  so  far  as  purchaser  was  cognizant  when 
contracting  of  defects  in  the  title. 

(S.)  Western  Canada  v.  McDermid,  ante. 

(S.)  Strickle  v.  Ruckeman,  ante. 

305.  Or  is  presumed  to  have  been  so  cognizant. 

(Can.)  Ball  v.  Giitschenritter  (1925)  S.C.R.  69  (purchaser 

presumed  to  know  general'reservations  in  patent). 
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—  Wliere  there  is  such  a  provision,  it  must  be 
inferred  that  the  purchaser  examined  the  registered 
title  when  contracting. 

(S.)  Berenik  V.  Sheldon  Farms,  Ltd.  (1925)  3  W.W.R.  491 
(the  certificate  of  title  showed  a  mineral  reserva¬ 
tion  :  the  purchaser  took  possession) . 

Cf.  No.  307. 

305a.  As  to  clauses  authorizing  the  vendor  or  the 
purchaser  to  withdraw  from  and  terminate  negotia¬ 
tions,  upon  objection  being  raised  as  to  the  title,  see 
Nos.  298,  299,  300a-300c;  also  No.  554. 

Implied  Acceptance  of  Title  by  Conduct  After  the 

Contract 

306.  Waiver  of  objection  to  the  title  may  be  con¬ 
stituted  by  payment  of  purchase-money  or  by  acts  of 
ownership  on  the  part  of  the  purchaser  (such  as 
taking  possession,  repairs  or  improvements,  etc.). 

(Can.)  Wallace  v.  Hesslein,  29  S.C.R.  171. 

(0.)  O’Keefe  v.  Taylor,  2  Grant  95  and  305. 

(0.)  Commercial  Bank  v.  McConnell,  7  Grant  323. 

(N.S.)  Blackadar  v.  Hart,  ,51  N.S.R.  449,  35  D.L.R.  489. 

(S.)  Burke  v.  PopofP  (1923)  2  W,W.R.  648  (possession 
with  knowledge  of  absence  of  title  to  coal). 

V  (B.C.)  Rogerson  v.  Cosh  (1917)  3  W.W.R.  911,  24  B.C.R. 

367  (possession,  payment,  alterations,  subdividing, 
deteriorating,  no  search  of  title). 

(0.)  Patterson  v.  Robb,  6  P.R.  114. 

(M.)  Guthrie  v.  Clark,  3  M.R.  318  (where  purchaser  was 
a  solicitor). 

(0.)  McNiven  V.  Piggott,  25  O.W.R.  87l  (acts  of  waiver). 

(A.)  Dagenais  v.  Denis,  24  W.L.R.  441,  4  W.W.R.  839, 
11  D.L.R.  676, (there  was  no  title  to  the  coal  but 
the  purchaser,  ignorant  of  the  fact,  assigned  the 
contract :  the  vendor  was  granted  specific  perform¬ 
ance  with  compensation). 

(S.)  Gutschenritter  v.  Ball '(1923)  3  W.W.R.  619  (19241 
2  W.W.R.  128  (attempting  to  sell  and  asking  for  a 
modification  and  extension). 

(0.)  Crooks  V.  Glenn,  8  Grant  239. 
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(0.)  Grant  v.  McDonald,  8  Grant  468  (purchaser  writes 
apologizing  for  non-payment,  or  offers  to  give 
mortgage  for  price). 

(B.C.)  Boydell  v.  Haines,  30  W.L.B.  842,  21  B.C.R.  171, 
8  W.W.R.  17  (purchaser  knew  objections  to  title, 
and  yet  subdivided  and  entered  into  agreement  for 
resale) . 

(O.)  Robinson  v.  Moffat,  31  D.L.R.  490,  37  O.L.R.  52 
(attempting  to  resell,  making  payments,  tendering 
mortgage  for  balance). 

(S.)  Berenik  v.  Sheldon  Farms,  Ltd.  (1925)  3  W.W.R. 
465  (possession  was  taken,  and,  furthermore,  by  the 
express  terms  of  the  contract,  the  purchaser  accepted 
the  vendor’s  title;  there  was  a  mineral  reservation 
shown  on  the  certificate  of  title  but  not  disclosed  by 
vendor). 

(A.)  Haste  v.  Goodman  (1922)  2  W.W.R.  850,  18  A.L.R. 
15  (accepting  a  share  of  crop  pursuant  to  the  terms 
of  sale). 

(0.)  Denison  v.  Fuller,  10  Grant  498  (erecting  a  coach¬ 
house,  demanding  deed  and  offering  note  for  price). 

(S.)  McKay  v.  Prohar  &  Paine  (1925)  2  W.W.R.  665 
(payment  and  possession). 

—  Taking  possession  estops  the  party  so  doing  from 
denying  the  title  of  the  person  who  gave  him  such 
possession. 

(0.)  Mill  V.  Mill,  2  U.C.R.  26. 

(O.)  Fount  V.  Simpson,  9  U.C.R.  544. 

—  And  the  purchaser  cannot  successfully  bring 
action  to  rescind  or  recover  purchase-monies  while 
still  in  possession. 

(0.)  Smart  v.  Brown,  5  U.C.O.S.  650. 

307.  Taking  possession  does  not  constitute  such' 
acceptance  or  waiver  when  it  is  taken,  either 
pursuant  to  an  express  provision  in  the  contract,  or 
(the  contract  being  silent  on  the  point)  with  the 
consent  of  the  vendor  and  prior  to  the  time  for 
completion  and  without  information  as  to  the  title. 
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(0.)  O’Keefe  v.  Taylor,  ante. 

(O.)  Simmers  v.  Erb,  21  Grant  289. 

(A.)  Whitney  v.  Beider  (1919)  3  W.W.R.  627. 

(0.)  Mitcheltree  v.  Irwin,  13  Grant  537  (purchaser  cleaned 
and  planted  3  acres  which  it  w'as  necessary  to  do  if 
the  whole  season  was  not  to  be  lost). 

(0.)  Darby  v.  Greenlees,  11  Grant  351  (purchaser  erected 
two  workshops  and  divided  the  property  between 
them). 

(0.)  McKiven  v.  Piggot,  22  D.L.R.  141,  33  O.L.R.  78. 

307a.  And  delivery  of  the  key  of  a  house  to  the 
purchaser  is  not  in  itself  delivery  of  ^lossession 
thereof,  and  his  acceptance  of  the  key  does  not 
constitute  taking  jiossession  of  the  house. 

(0.)  People’s  Loan  v.  Bacon,  27  Grant  294. 

—  And  selling  of  hay  off  the  land  is  not  such 
possession  (or  waiver  of  objection  to  title). 

(M.)  Lobel  V.  Williams,  30  W.L.R.  352,  7  W.W.R.  1042, 
25  M.R.  161. 

308.^And,  in  general,  such  taking  possession  and 
acts  of  ownership  do  not  necessarily  prove  such 
acceptance  or  waiver,  and  may  be  explained  away  to 
the  court’s  satisfaction:  the  question  of  such  waiver 
or  acceptance  being  always  one  of  actual  intention. 

(0.)  Clark  v.  McKay,  32  U.G.R.  583  (possession  was  for 
only  a  day  or  two,  and  repairs  were  trifling  and  were 
not  pursuant  to  agreement  or  sanctioned  by  vendor) . 

(So,  too,  Armstrong  v.  Sparling  (1924)  2  W.W.R. 
854.) 

(0.)  Rankin  v.  Sterling,  3  O.L.R.  646  (the  purchaser 
though  in  possession  was  insisting  on  a  good  title 
being  shown,  and  vendor  was  insisting  title  was 
good). 

(M.)  Currie  V.  Rapid  City  Elevator  Co.,  12’M.R.  105. 

(B.C.)  Townend  v.  Graham,  6  B.C.R.  539. 

—  Such  acts  of  waiver  must,  to  be  effective  as  such, 
be  made  with  knowledge  of  defect  in  the  title. 

(S.)  Gutschenritter  v.  Ball  (1923)  3  W.W.R.  619  (1924) 
2  W.W.R.  128. 

(O.)  O’Connor  v.  Beattie,  2  A.R.  at  p.  497. 
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(S.)  Western  Canada  v.  McDiarmid  (1922)  1  W.W.R.  257, 

(A.)  Christie  v.  Taylor,  26  W.L.R.  673,  5  W.W.R.  1034, 
15  D.L.R.  674,  affirmed  on  appeal  as  shown  in 

(A.)  Smith  V.  Gilbert  (1923)  3  W.W.R.  at  p.  853 

(instalment  paid). 

But  see  No.  305. 

—  And  with  knowledge  as  to  what  title  the  agree¬ 
ment  calls  for. 

(Can.)  Greig  v.  Franco-Canadian,  55  S.C.R.  395  (an  agent 
of  purchaser  made  a  payment  with  knowledge  of 
•  certain  reservations  in  the  title,  but  without 
knowledge  that  the  contract  called  for  a  conveyance 
free  from  such  reservations). 

309.  Such  waiver  may  be  inferred  from  long  delay 
on  the  part  of  the  purchaser  in  demanding  an 
abstract  of  title  or  production  or  disclosure  of  title, 
or  from  his  retaining  long  without  objection  the 
abstract  and  title-deeds  sent  for  examination. 

(O.)  Rae  V.  Geddes,  18  Grant  217. 

(0.)  Ontario  Bank  v.  Sirr,  6  P.R.  216  (23  months). 

(S.)  Weiss  V.  Rhodes,  18  W.L.R.  194  (in  action  for 
instalment,  purchaser  pleaded  want  of  title  at 
commencement,  hut  previously  he  had  been  served 
with  notice  to  complete  within  8  days  and  had  paid 
no  attention  and  vendor  acquired  title  before  trial). 

(M.)  Hartt  v.  Wishard,  18  M.R.  376,  9  W.L.R.  519. 

(S.)  Mcllvenna  v.  Goss,  3  D.L.R.  690,  21  W.L.IL  180. 

(A.)  (But  see  contra  Consolidated  Investments  v.  Acres 
(1917)  1  W.W.R.  1426,  32  D.L.R.  579,  12  A.L.R. 
210.) 

310.  Or  may  be  inferred  from  the  purchaser’s 
failure  to  repudiate  after  discovery  of  defect  in  the 
title,  and  continuing  to  act  as  if  the  contract  is  still 
valid  and  subsisting. 

(0.)  Patterson  v.  Irwin,  21  U.C.C.P.  132. 

(S.)  McKay  v.  Prohar  (1925)  2  W.W.R.  665. 

(M.)  King’s  Park  v.  Buchanan,  32  M.R.,  45. 

311.  Or  from  the  purchaser’s  attempting,  after 
discovering  want  of  title,  to  rescind  on  some  other 
ground. 
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(0.)  Paisley  v.  Mills,  18  A.R.  210  (where  the  attempt  was 
on  ground  of  misrepresentation). 

(N.W.T.)  Hamilton  v.  McHeill,  2  Terr.  31. 

(O.)  Montgomery  v.  Ruppensberg,  31  O.R.  433  (misrepre¬ 
sentation). 

—  In  British  Columbia,  if  the  purchaser  unsuccess¬ 
fully  sues  to  rescind  for  want  of  title,  he  cannot  then 
rescind  on  ground  of  the  vendor’s  failure  to  register 
the  title  as  required  by  the  B.C.  statute  (R.S.  B.C., 
C.127,  S.27). 

(B.C.)  Frost  V.  Welch  (1923)  3  W.W.R.  834. 

—  But  this  rule  requires  for  its  application  know¬ 
ledge  by  the  purchaser  of  the  want  of  title. 

(N.B.)  Scott  V.  Gurnett,  2  Allen  624  (purchaser  gave 
notice  that  land  did  not  answer  description  and  that 
therefore  he  would  not  complete) . 

312.  Or  from  the  purchaser’s  failing,  in  the 
vendor’s  action  for  specific  performance,  to  plead  or 
set  up  repudiation  or  claim  rescission. 

(M.)  Hartt  v.  Wishard,  ante. 

(0.)  Paisley  v.  Mills,  ante  (the  purchaser  sought  to  set 
aside  the  contract  on  the  ground  of  misrepresenta¬ 
tion,  and  did  not  repudiate  for  want  of  title  until 
appeal). 

(O.)  Beer  v.  Lea,  14  D.L.R.  236,  29  O.L.R.  255  (it  is 
especially  too  late  after  vendor  has  obtained  a  decree 
for  specific  performance). 

See  Hos.  699-708. 

313.  Or  from  the  purchaser’s  retaining  possession 
after  giving  notice  of  repudiation. 

(A.)  Pemberton  v.  Cole  (1918)  1  W.W.R.  269. 

(S.)  (But  in  Armstrong  v.  Sparling  (1924)  2  W.W.R.  804 
retention  for  nearly  two  months  was  held  insufficient 
to  bar  repudiation  by  purchaser.) 

(A.)  (And  see  Barber  v.  Shell  (1923)  2  W.W.R.  675, 
where  purchaser  collected  some  rent.) 

314.  But  mere  payment  of  taxes  on  the  land  b}^ 
the  purchaser  is  not  such  waiver. 

(A.)  Cobb  V.  Schatner  (1919)  3  W.W.R.  1019,  49  D.L.R. 
659. 
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315.  And  it  has  been  held  that  while  his  suit  for 
rescission  is  pending,  it  is  not  such  waiver  for  the 
purchaser  to  give  a  grazing  lease  of  the  land  or  even 
an  option  to  purchase  the  same. 

(A.)  Engleson  v.  Wedl  (1922)  1  W.W.R.  709. 

316.  The  right  to  rely  upon  such  acts  of  waiver 
may  subsequently  be  lost  by  the  vendor, 

(a)  By  furnishing  an  abstract  of  the  title. 

(0.)  Aldwell  V.  A1  dwell,  6  P.R.  183. 

(0.)  Gordon  v.  Hamden,  18  Grant  231  (purchaser  cut 
trees  and  sold  part  of  the  land) . 

(b)  By  submitting  to  the  decision  of  a  court  under 
The  Vendor’s  and  Purchaser’s  Act  (of  Ontario  or 
British  Columbia)  the  question  whether  he  has  made 
out  a  good  title. 

(O.)  McNiven  v.  Piggot,  22  D.L.R.  141,  33  O.L.R.  78. 

317.  In  such  cases  of  waiver  by  the  purchaser,  the 
court  will,  by  ordering  a  reference  as  to  title,  give 
the  vendor  a  reasonable  time  to  acquire  or  perfect 

•  the  same.  » 

'  (A.)  Himmons  v.  Stewart,  1  A.L.R.  384. 

(A.)  Goodchild  v.  Bethel,  30  W.L.R.  280,  7  W.W.R.  832, 

•  8  A.L.R.  98. 

(A.)  Armstrong  v.  Marshall,  8  A.L.R.  449,  8  W.W.R.  300. 

Conditions  of  Purchaser’s  Right  to  Rescind 

318.  Rescission  by  the  purchaser  for  want  of  title 
is  allowed  even  though  such  want  was  apparent  at 
the  time  of  the  contract  at  the  registry  (being  a 
matter  of  record  there)  if  the  purchaser  did  not  then 

^  actually  know  of  such  want. 

(A.)  Christie  v.  Taylor,  26  W.L.R.  673,  5  W.W.R.  1034, 
15  D.L.R.  674. 

(Can.)  Greig  V.  Franco-Canadian,  55  S.C.R.  395  (purchaser 
relied  on  vendor’s  covenant  for  title). 

—  And  even  though  he  knew  when  contracting  that 
the  land  was  then  unpatented.  , 

(B.C.)  Tuhten  v.  Loewen,  13  W.L.R.  374. 
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—  Or  that  there  was  some  question  about  the  title. 

(O.)  Currah  v.  Ray,  13  O.W.R.  652. 

But  see  Ro.  305. 

319.  But  such  rescission  is  not  allowed  if  the 
purchaser  at  the  time  of  the  contract  did  actually 
know  that  vendor  had  no  title  or  that  same  was 
defective. 

(0.)  St.  Denis  v.  Higgins,  24  O.R.  230  (he  knew  title  was 
in  vendor’s  wife). 

(0.)  Reynolds  v.  Crawford,  12  U.C.R.  168  (a  small  part 
was  subject  to  railway  expropriation  at  time  of 
contract). 

(A.)  Manufacturer’s  Life  v.  Walsh,  30  W.L.R.  178 
(reservations) . 

(A.)  Reilson  v.  Morgan  (1925)  1  W.W.R.  968  (purchaser 
assumed  vendor’s  agreement  of  purchase  from  C.P.R. 
which  agreement  contained  a  special  reservation  of 
minerals). 

(0.)  Cf.  Curran  v.  Little,  8  Grant  250. 

319a.  Unless  the  vendor  expressly  covenanted  to 
give  a  good  title. 

(Can.)  Greig  v.  Franco-Canadian,  ante. 

319b.  No  right  to  such  rescission  exists  if  the 
vendor  whose  title  is  defective  gets  the  owner  to 
contract  with  the  purchaser  on  the  same  terms  as 
those  on  which  the  vendor  hunself  contracted  with 
the  purchaser  (so  that  the  latter  will  suffer  no  loss). 

(S.)  ]\fartin  v.  Andorson,  29  tV.L.R.  568  (owner  had 
cancelled  for  default). 

(M.)  See  Pasieka  v.  Fox  (1921)  1  W.W.R.  1104. 

320.  No  right  arises  to  such  rescission  if  the 
portion  of  the  land  affected  bv  the  want  of  title  is 
comparatively  trifling  and  the  vendor  sold  in  good 
taith,  or  if  the  purchaser  has  rendered  restitution 
impossible :  in  such  cases  speciflc  performance  will  be 
gi anted  at  the  instance  of  the  vendor  (with  compen¬ 
sation  to  the  purchaser  unless  the  vendor  subse¬ 
quently  acquires  title  to  the  portion). 
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(A.)  Innis  v.  Costello  (1917)  1  AV.W.R.  1135,  11  A.L.R. 
109  (coal  rights  worth  about  $350  as  against  a  total 
price  of  $70,000). 

(A.)  Lee  V.  Sheer,  30  AV.L.R.  273,  8  A.L.R.  161,  7  AV.A¥.R. 
927,  19  D.L.R.  36. 

(B.C.)  Foster  v.  Gloodacre  (1917)  2  AV.AAhR.  636. 

(A.)  Greer  v.  Clark,  34  W.L.R.  543,  10  AF.AV.R.  659,  19 
A.L.R.  555  (the  title  appeared  perfect  at  the  sale, 
but  subsequently  the  dwelling  house  sold  was  found 
to  encroach  3  feet  on  a  third  party’s  land). 

(A.)  Springer  V.  Anderson,  19  D.L.R.  886,  33  AV.L.R.  365, 
7  AA’^.AA^.R.  529  (10  feet  shortage  out  of  92). 

(O.)  Bowes  V.  A^aux,  43  O.L.R.  521  (want  of  title  tn  160 
feet  of  lawn,  being  about  1  per  cent,  of  the  total,  was 
held  too  substantial  for  compensation). 

(S.)  McKay  v.  Brohar  &  Paine  (1925)  2  AAhAV.R.  665  (10 
acres  short  out  of  320). 

(A.)  Fonciere  Franco-Beige  v.  Duggan  (1919)  2  AV.AV.R. 
880  (vendor  was  granted  specific  performance  in 
spite  of  absence  of  coal  rights,  on  condition  of 
making  a  bona  fide  effort  to  acquire  and,  failing 
'  success  at  a  reasonable  price,  then  submitting  to 

compensation).  ; 

(A.)  Pugh  V.  Knott  (1917)  3  AAhAV.R.  95,  12  A.L.R.  399 
(outstanding  irrigation  rights  removed,  however, 
by  vendor  before  trial). 

(A.)  Cl'ump  V.  McKeill  (1919)  1  AV.AV.R.  52,  14  A.L.R. 
20'6  (in  which  restitution  was  impossible). 

(Contra  Armstrong  v.  Sparling  (1924)  2  AV.AAhR. 
854.) 

—  But  the  jurisdiction  to  order  specific  performance 
at  the  suit  of  the  vendor  under  these  circumstances 
is  sparingly  exercised  and  will  not  be  exercised  where 
the  purchaser’s  objections  are  bona  fide  and  reason¬ 
ably  founded. 

(0.)  Clarkson  v.  Crawford,  12  O.AV.R.  706,  14  O.W.R.  411. 

(0.)  Reilly  v.  McDonald,  1  O.AV.R.  196  (shortage  of  20 
acres  out  of  125). 

(K.B.)  Floyd  v.  FCanson,  48  K.B.R.  339,  24  D.L.R.  320 
(vendor  misdescribed  width  as  73  feet  instead  of  70). 

(0.)  Moorhouse  v.  Hewish,  22  A.R.  172  (depth  13  feet 
short  out  of  130). 

See  Ko.  709a. 


f 


128 


Part  2.  Formation  of  Contract 


320a.  Where  the  vendor’s  title  is  insufficient  bv 

%/ 

reason  of  encumbrances,  the  purchaser  is  not  obliged 
to  accept  any  security  or  indemnity  against  the  same. 

(M.)  Brandon  Steam  Laundry  v.  Hanna,  11  W.L.R.  101, 
19  M.E.  8. 

(O.)  Burns  V.  Griffin,  24  Grant  451,  26  U.C.C.P.  61 
(vendor  also  offered  possession). 

(S.)  Armstrong  v.  Sparling  (1924)  2  W.W.R.  804. 

See  Hos.  268-273. 

320b.  As  to  “restitutio  in  integrum”  being  a 
condition  of  rescission  for  want  of  title,  see  the  cases 
cited  in  Nos.  327-330. 

Time  and  Mode  of  Effecting  Rescission 

321.  If  the  vendor  has  some  title  at  the  time  of 
the  contract,  then,  however  imperfect  it  may  be  (i.e. 
wffiere  the  defects  are  rather  in  “matters  of  convey¬ 
ancing”  than  in  “matters  of  title”)  the  purchaser 
must,  before  repudiating  or  suing  for  rescission, 
give  notice  demanding  production  of  title  and  allow¬ 
ing  reasonable  time  for  perfection. 

(Can.)  Robinson  v.  Harris,  21  S.C.R.  390. 

(M.)  Hartt  v.  Wishard,  18  M.R.  376,  9  W.L.R.  519. 

(A.)  Universal  Land  Co.  v.  Jackson  (1917)  1  WW  R 
1352,  11  A.L.R.  483. 

(B.C.)  Rogerson  v.  Cosh  (1947)  3  W.W.R.  911,  24  B.C. 
367  (holding  this  especially  so  where  purchaser  has 
gone  into  possession). 

(O.)  Burns  v.  Griffin,  26  U.C.C.P.  61  (one  week  held 
sufficient  when  house  sold  as  a  residence  to  he 
occupied  at  once). 

(S.)  Gregorie  v.  Ferrie,  14  W.L.R.  219,  3  S.L.R.  191 
(an  allowance  of  only  one  day  held  too  short.  In  this 
and  the  following  cases  the  vendor’s  title  was  under 
a  prior  agreement). 

(M.)  Guthrie  v.  Clark,  3  M.R.  318. 

(M.)  Fortier  v.  Shirley,  2  M.R.  269  (19  days  too  short). 

(B.C.)  Williams  v.  Wilson,  3  B.C.R.  613  (purchaser  knew 
at  sale  that  vendor’s  title  was  under  a  prior 
agreement). 

(Can.)  Mosiman  v.  Carveth  (1923)  2  W.W.R.  372. 
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—  Unless  time  is  of  the  essence  and  there  is  default 
beyond  the  specified  time-limit. 

(Can.)  Mosiman  v.  Carveth,  ante  (time  not  of  the  essence). 

(0.)  Imperial  Bank  v.  Metcalfe,  11  O.K.  467  (time  of  the 
essence). 

—  The  rule  requiring  notice  applies  also  after  waiver 
of  the  right  to  rescind  peremptorily  for  complete 
want  of  title  (as  to  which  right,  see  No.  323). 

(B.C.)  Eogerson  v. 'Cosh,  ante. 

322.  If  the  vendor  gets  sufficient  title  before  the 
purchaser  repudiates,  it  is  then  too  late  for  such 
repudiation.  ( 

(N.W.T. )  Hamilton  v.  McNeill,  2  Terr.  31  (title  in  wife 
at  time  of  sale,  but  transfer  from  her  obtained  and 
tendered  subsequently). 

(A.)  McEachren  v.  Corey  (1917)  1  W.W.R.  1047,  10 
A.L.E.  478,  34  WiL.E.  1196. 

322a.  Title  may  be  thus  effectively  acquired  by 
the  vendor  even  at  the  trial  of  his  action  for  specific 
performance. 

(A.)  Magrath  v.  Countryman,  22  D.L.E.  684. 

(S.)  Smith  V.  Crawford  (1918)  2  W.W.E.  298,  11  S.L.E. 
170. 

(S.)  Baxter  v.  Dercasz  (1925)  3  W.W.E.  593. 

/ 

322b.  But  this  rule  does  not  apply  where  the 
vendor  sues  for  the  price,  without  having  sufiicient 
title  at  the  commencement  of  the  action,  and  defence 
is  made  expressly  on  that  ground:  the  action  will  be 
dismissed  in  such  a  case.  » 

(S.)  Hagen  v.  Eerris,  31  W.L.E.  661,  8  S.L.E.  203,  8 
W.W.E.  1039  (mortgages  not  payable  till  after  date 
for  completion). 

(M.)  Baskin  v.  Linden,  28  W.L.E.  418,  6  W.W.E.  1053, 
24  M.E.  459  (title  in  wife). 

(S.)  Smith  V.  Crawford,  ante. 

(0.)  Gamble  V.  Gummarson,  9  Grant  193. 

(M.)  Pitura  v.  Harasym  (1925)  2  W.W.E.  252. 

—  This  is  especially  so  where  (before  the  action)  the 
purchaser  offers  to  pay  the  price  and  the  vendor  puts 
him  off  and  the  purchaser  repudiates  on  this  ground. 
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(A.)  Krom  V.  Kaiser,  31  W.L.R.  742,  8  W.W.R.  239,  8 
A.L.R.  287. 

322c.  Where,  before  the  vendor  sues,  the  pur¬ 
chaser  has  repudiated  for  want  of  title,  the  vendor 
must  show  in  his  action  that  he  had  sufficient  title  at 
the  time  of  such  repudiation  (otherwise  the  action 
will  be  dismissed) . 

( S. )  Smith  V.  Crawford,  ante. 

(S.)  Goose  Lake  Lumher  Co.  v.  Wilson  (1918)  2  W.W.R. 
1018,  42  D.L.R.  776. 

(B.C.)  Townend  v.  Graham,  6  B.C.R.  539. 

(B.C.)  Williams  v.  Wilson,  3  B.C.R.  613. 

(B.C.)  Foot  V.  Mason,  3  B.C.R.  146. 

(A.)  Krom  v.  Kaiser,  ante. 

322d.  Where  the  purchaser  repudiates  only  on  a 
ground  other  than  want  of  title,  e.g.  fraud,  he 
thereby  loses  the  right  to  repudiate  for  want  of  title. 

(0.)  Paisley  v.  Wills,  18  A.R.  240. 

(M.)  See  also  Pitura  v.  Harasym,  ante. 

323.  if  the  vendor  has  absolutely  no  title,  the 
purchaser  may  repudiate  at  any  time,  before  title  is 
acquired,  without  making  any  demand  for  production 
of  title,  or  giving  the  vendor  any  time  to  procure 
the  same. 

(Can.)  Robinson  v.  Harris,  21  S.C.R.  390. 

(S.)  Smith  V.  Crawford,  ante. 

(S.)  Gunne  v.  Consolidated  Land  &  Mortgage  Co.,  33 
W.L.R.  716,  9  S.L.R.  94,  9  W.W.R.  1185. 

(B.C.)  Rogerson  v.  Cosh  (1917)  3  W.W.R.  911,  24  B.CR 
367. 

See  Kos.  699-708. 

324.  No  notice  of  such  last-mentioned  repudia¬ 

tion  or  rescission  is  necessary  before  pleading  or 
claiming  the  same  in  a  writ  or  statement  of  claim, 
defence  or  counter-claim.  ’ 

(M.)  Laycock  y.  Fowler,  15  W.L.R.  441. 

(A.)  Reeye  v.  Mullen,  25  W.L.R.  445,  6  A.L.R  291 
5  W.W.R.  128. 

(A.)  Innis  y.  Costello  (1917)  1  W.AV.R.  1135  11  A  L  R 
109. 
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(A.)  Universal  Land  Co.  v.  Jackson  (1917)  1  W.W.R. 
1352,  11  A.L.R.  483. 

(A.)  Engleson  v.  Wedl  (1922)  1  W.AV.R.  708. 

—  And  such  repudiation  may  be  effectively  made  by 
such  pleading  itself. 

(A.)  Smith  V.  Gilbert  (1921)  3  W.W.R.  849,  17  A.L.R. 
129. 

—  And  a  plea  of  want  of  title  will  itself  constitute 
repudiation. 

(A.)  Early  v.  McGill,  7  W.W.R.  1147,  30  W.L.R.  452, 
8  A.L.R.  108. 

(A.)  Krom  V.  Kaiser,  31  W.L.R.  742,  8  W.W.R.  230, 
8  A.L.R.  287. 

(S.)  Gunne  v.  Consolidated  Land  &  Mortgage  Co.,  ante. 
(Can.)  Mosiman  V.  Carveth  (1923)  2  W.W.R.  372. 

( S. )  Smith  V.  Crawford,  ante. 

(M.)  Bnt  see  Pitura  v.  Harasym  (1925)  2  AV.W.R.  252. 

—  And  a  claim  for  return  of  purchase  monies  is  a 
sufficient  claim  for  rescission  without  more  explicit 
or  apt  words. 

March  v.  Banton,  45  S.C.R.  338. 

—  So,  too,  a  statement  in  a  pleading  that  the 
contract  has  been  determined. 

(S.)  Smith  v.  Crawford,  ante. 

(Can.)  March  v.  Banton.  ante. 

(M.)  Hartt  v.  ATishard,  18  M.R.  376,  9  W.L.R.  519. 

See  ISTos.  699-701. 

325.  When  such  repudiation  haS  been  properly 
made,  either  before  action  or  by  a  pleading  in  an 
action,  it  is  then  too  late  (and  no  answer  to  such 
repudiation)  for  the  vendor  to  acquire  title. 

(M.)  Laycock  v.  Fowler,  ante. 

(A.)  Ballantyne  v.  Hettinger,  29  W.L.R.  937,  8  A.L.R. 

.  412,  8  AV.W.R.  440. 

(A.)  Krom  v.  Kaiser,  ante. 

(M.)  Grossenback  v.  Goodyear  (1919)  3  AV.W.R.  12,  30 
M.R.  38,  48  D.L.R.  58. 

(S.)  Hagen  v.  Ferris,  31  W.L.R.  661,  8  S.L.R.  203,  8 
AAkAV.R.  1039. 

(A.)  Early  v.  McGill,  ante. 

(A.)  Christie  v.  Taylor,  26  W.L.R.  673,  5  W.W.R.  1034, 
15  D.L.R.  674. 
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(S.)  Smith  V.  Crawford,  ante  (holding  that  the  point  of 
time  at  which  title  must  be  shown  to  exist  is  the 
date,  of  repudiation). 

(O.)  MclSTiven  v.  Piggot,  22  D.L.K.  141,  33  O.L.R,  78 
'  (pointing  out  a  distinction  in  this  respect  between  an 
action  of  specific  performance  by  the  vendor,  and  an 
action  by  purchaser  for  return  of  his  monies). 

(Can.)  Simson  v.  Young  (1918)  2  W.W.R.  63,  56  S.G.R. 
388. 

(Can.)  Wrayton  v.  Flaylor,  24  S.C.R.  295. 

(Can.)  Grace  v.  Kuebler,  56  S.C.R.  1. 

(M.)  Moody  V.  McDonald,  4  W.L.R.  303. 

(S.)  Armstrongs  Sparling  (1924)  2  W.W.R.  894. 

326.  If  want  or  defect  of  title  is  discovered  by  the 
purchaser  after  the  vendor  has  obtained  a  decree  for 
specific  performance,  the  former  should  apply  in  the 

\  action  for  leave  to  repudiate  or  rescind. 

(S.)  Kiehl  V.  Fussel  (1924)  1  W.W.R.  449  (holding  that 
repudiation  without  such  leave  is  a  nullity,  and  that 
'  >  an  application  to  set  aside  the  judgment  on  the 

ground  of  such  repudiation  must  fail) . 

(A.)  Lee  v.  Sheer,  30  W.L.R.  273,  8  A.L.R.  161,  7  W.W.R 
927,  19  D.L.R.  36. 

327.  The  purchaser  thus  rescinding  must,  in 
general,  make  ‘‘restitutio  in  integrum.” 

(A.)  Lee  v.  Sheer,  ante. 

328.  If  he  is  unable  to  do  so,  he  has  no  right,  to 
such  rescission. 

(A.)  Fonciere  Franco-Beige  v.  Duggan  (1919)  2  W  WR 

880.  '  ■  ■ 

-^nd  he  must  be  in  a  position  to  make  such 
restitution  immediately . 

(B.C.)  Boydell  v.  Haines,  21  B.C.R.  171,  8  W.W.R.  17, 
30  W.L.R.  842  (holding  it  not  enough  that  he  can 
soon  re-acquire  and  then  make  restitution). 

But  cf.  Greenizen  v.  Twigg,  in  Ho.  211. 

329.  The  purchaser  so  ^  rescinding  must  com¬ 
pensate  or  make  an  allowance  for  buildings  removed 
by  him  from  the  land. 

(0.)  McHiven  v.  Piggot,  22  D.L.R.  141,  33  O.L.R.  78. 
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330.  But  he  is  not  liable  for  occupation-rent  if  he 
gives  possession  promptly  on  his  repudiation, 

(N.S.)  Millard  v.  Gregorie,  11  D.L.E.  539,  47  N.S.K.  78, 
12  E.L.R.  401. 

Of.  Hos.  190(a),  296  and  364. 

—  But  otherwise  if  he  continues  in  possession 
thereafter, 

(A.)  Lee  v.  Sheer,  ante. 

2J.  ILLEGALITY 

331.  In  Alberta  and  British  Columbia  a  contract 
for  sale  of  land  has  been  held  void  because  made  on 
Sunday, 

(A.)  Fallis  V.  Balthasar,  21  W.L.R.  171,  2  W.W.R.  132, 
4  D.L.R.  705  (a  caveat  founded  on  an  option  was 
discharged). 

(B.C.)  Simpson  v.  Proestler,  25  W.L.R.  243,  13  D.L.R. 
191.  ' 

—  But  the  opposite  was  held  (a)  in  Manitoba,  in 
the  case  of  chattels. 

(M.)  Cote  V.  Lriesen,  31  M.R.  334  (1921)  3  W.W.R.  436, 

—  And  (b)  in  Saskatchewan,  in  the  case  of  sale  of 
life  insurance. 

LS.)  North  Western  Life  Assurance  v.  Kushnir  (19221  1 
W.W.R.  962. 

—  As  to  the  force  and  validity  of  Sunday  legisla¬ 
tion,  Imperial,  Dominion  and  Provincial,  see 

(M.)  Re  Act  to  amend  the  Lord’s  Day  Act  (1923)  2 
W.W.R.  520,  33  M.R.  197,  and  in 
(S.)  Re  Jorgenson  (1923)  2  W.W.R.  600,  17  Sask.  52. 

332.  Section  42  of  the  Dominion  Lands  Act 
forbidding  sale  or  assignment  of  homestead  rights, 
does  not  apply  to  an  agreement  to  sell  the  land  itself. 

(N.W.T.)  Grierson  v.  Johnston,  1  W.L.R.  83. 

—  Nor  to  assignment  of  agreements  which  are  void 
under  this  statutory  prohibition. 

(N.W.T.)  Ib. 

333.  For  statutory  illegality  by  reason  of  non¬ 
registration  of  plan,  see  No.  276(g). 
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334.  When  a  contract  is  illegal,  a  party  thereto  is 
entitled  to  recover  monies  paid  by  him  thereunder  if 
(but  only  if)  he  serves  notice  of  repudiation  before 
the  other  side  has  performed  any  part  of  the  contract. 

(N.W.T.)  Perkins  v.  Jones,  1  W.L.R.  41,  7  Terr.  103 
(a  contract  by  a  woman  with  a  builder,  whereby  he 
is  to  buy  for  her  a  certain  site  and  build  thereon 
a  house  for  the  purpose  of  prostitution  by  her,  is 
illegal;  but  money  paid  by  her  on  the  contract  is 
irrecoverable  if  the  builder  makes  expenditures 
before  she  changes  her  mind  and  seeks  to  recover) . 

335.  Mere  knowledge  on  the  part  of  a  vendor  of 
an  illegal  purpose  on  the  part  of  the  buyer,  will  not 
avoid  the  contract,  unless  the  nature  of  the  property 
or  other  circumstances  show  that  the  vendor  must 
have  intended  the  property  to  be  used  for  the  illegal 
purpose  (e.g.  prostitution). 

(Can.)  Clark  v.  Hagar,  22  S.C.R.  510  (the  purchaser  of  an 
equity  of  redemption  failed  in  such  a  defence  to  an 
action  of  foreclosure). 

336.  It  is  not  illegal  for  two  (railway)  companies 
each  desirous  of  buying  adjoining  pieces  of  land  from 
a  government,  to  agree  that  only  one  shall  bid  and 
that  that  one,  if  successful  (in  acquiring  the  two 
pieces),  shall  resell  one  of  the  pieces  to  the  other 

(Can.)  G.T.P.  v.  C.P.E.,  39  S.C.R.  220. 

(0.)  (Cf.  Brock  V.  Saul,  2  Ch.  Ch.  145.) 

2K.  COLLATERAL  ORAL  AGREEMENTS 

337.  Where  there  are  verbal  agreements  collateral 
to  a  written  contract  for  sale,  fulfilment  of  the  former 
will  be  imposed  by  the  court  (as  a  condition  of  the 
relief)  upon  a  party  seeking  specific  performance  of 
the  latter  (the  main  contract). 

(0.)  Jones  V.  Dale,  16  O.R.  717. 

And  see  Ros.  126  and  343-344. 

338.  An  action  of  damages  lies  for  breach  of  a 
verbal  warranty  collateral  to  a  sale  of  land  (i.e. 
made  at  the  same  time  and  relating  to  the  subject- 
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matter  thereof  and  not  inconsistent  with  the  contract 
of  sale  or  the  conveyance) , 

(M.)  Gilmour  v.  Winnipeg  Trustee  Co.  (19M)  2  W.W.R. 
770  (1923)  3  W.W.R.  177  (1923)  4  D.L.R.  344 
(a  warranty  that  there  was  no  public  road  through 
the  property). 

(A.)  Board  v.  Bauer  (1921)  2  W.W.R.  688,  16  A.L.R. 
484,  60  D.L.R.  208  (‘^200  acres  are  under 

cultivation”). 

(A.)  Woolley  V.  Goldman  (1922)  1  W.W.R.  618,  17  A.L.R. 
254  (as  to  amount  owing  on  a  mortgage). 

(M.)  Rojeck  V.  Sinclair  (1924)  1  W.W.R.  1067,  reversed 
as  to  the  facts  in  (1924)  3  W.W.R.  785  (warranty 
as  to  width  of  lots). 

(IM.)  Graham  v.  Bremen,  9  W.L.R.  641  (a  purchaser 
assigning  his  agreement  of  sale  impliedly  warrants 
that  it  is  still  in  force  and  uncancelled). 

—  Such  action  is  the  only  form  of  remedy  open  to 
the  purchaser  for  such  a  breach  where  the  contract 
has  been  fully  executed  and  there  has  been  no  fraud. 

(M.)  Gilmour  v.  Winnipeg  Trustee  Co.,  ante. 

(Can.)  But  see  Redican  v.  ISTesbit  (1924)  S.C.R.  at  p.  146, 
per  Dulf,  J. 

339.  Where  part  of  the  inducement  to  the  pur¬ 
chaser  was  a  promise  by  the  vendor  that  he  would, 
within  a  stated  time,  resell  the  property  for  the  pur¬ 
chaser  at  a  certain  profit,  or  himself  so  re-purchase 
the  same,  no  “acceptance”  by  the  purchaser  other 
than  the  main  contract  of  purchase  itself  is  necessary 
to  render  the  pjromise  enforceable,  nor  any  considera¬ 
tion  other  than  that  of  the  main  contract. 

(S.)  Evans  v.  Hamilton  (1922)  2  W.W.R.  1171. 

(A.)  Boivin  v.  Lessard,  26  W.L.R.  312. 

(Can.)  (See  also  Canadian  General  Securities  v.  George,  59 
S.C.R.  641,  where,  however,  the  agent’s  promise  to 
resell  for  double  the  price  was  held  unauthorized  by 
his  company). 

340.  Effect  will  be  given  as  in  bio.  337  (by  way  of 
defence  to  an  action  for  specific  pjerformance)  to  a 
collateral  verbal  guarantee  or  promise  (made  to 
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induce  the  main  contract  of  sale),  that  such  (main) 
contract  will  be  given  only  a  stated  limited  construc¬ 
tion  or  scope. 

(A.)  Magrath  v.  Collins  (1917)  3  W.W.R.  677,  12  A.L.R. 
240  (vendor’s  agent  guaranteed  in  writing  that 
purchaser  would  not  be  held  personally  liable  on  the 
contract). 

(M.)  Cf.  Parker  v.  Trustee  Co.  of  Winnipeg  (1918)  2 
W.W.R.  264  (such  a  guarantee  as  in  the  last-men¬ 
tioned  case  was  held  inapplicable  to  taxes  as 
distinguished  from  principal  and  interest). 

(B.C.)  Cf.  West  V.  Browning,  28  W.L.R.  15  (as  to 
purchaser  being  liable  on  notes,  only  if  he  sold  other 
property) . 

341.  And  effect  will  be  given  also  to  other  verbal 
agreements  collateral  to  the  main  contract  of  sale. 

(M.)  Halsey  v.  Marshall,  10  W.L.R.  321  (vendor  agreed  to 
give  immediate  possession). 

(S.)  Cross  V.  Douglas,  12  W.L.R.  273,  3  S.L.R.  97  (vendor 
agreed  to  do  certain  breaking) . 

(H.S.)  Hewell  v.  Campbell,  43  H.S.R.  11  (parol  evidence 
was  admitted  to  show  that  certain  chattels  were 
“thrown  in”  for  the  same  consideration  as  the  land). 

342.  But  the  fact  of  a  sale  having  been  effected 
according  to  a  plan  of  the  property  upon  which  are 
shown  certain  roads  leading  to  the  several  lots  in  the 
property,  does  not  bind  the  vendor  to  make  such 
roads. 

(0.)  Cheney  v.  Cameron,  6  Grant  623. 


PART  3. 

ALTERATION  AND  RESCISSION 

Section  Nos. 


How  Effected  .  343-352 

Consequences  of  Rescission  .  353-367 


How  Effected 

343.  A  written  contract  for  the  sale  of  land  cannot 
be  varied  by  parol. 

(0.)  Malottghney  v.  Crowe,  6  D.L.R.  471,  26  O.L.R.  579. 

(A.)  Friedman  v.  Mayer,  25  W.L.R.  551. 

(0.)  Muldrew  v.  Pringle,  Draper  269. 

(A.)  Nimmons  v.  Gilbert,  6  W.L.R.  538. 

(O.)  But  see  Lawrence  v.  Errington,  21  Grant  261. 

See  No.  79. 

344.  In  case  of  such  parol  variations,  specific  per¬ 
formance  of  the  original  contract  will  not  be  granted 
to  either  one  of  the  parties,  unless  such  party  sub¬ 
mits  to  these  variations  (if  be  admits  the  existence 
thereof  and  the  other  party  insists  upon  the  same). 
See  the  cases  in  Nos.  343  and  337. 

345.  Rescission  of  such  a  contract  by  mutual 

consent  may  be  effected  by  parol  even  though  the 
contract  is  one  required  by  law  to  be  evidenced  by 
writing.  t 

See  cases  cited  in  No.  343. 

(N.S.)  Wantzell  v.  Ross,  30  N.S.R.  136  (an  arrangement 
in  open  court). 

(S.)  Stanlake  v.  Ringband  (1922)  3  W.W.R.  758,  16 
S.L.R.  260  (in  a  vendor’s  action  the  defence  was  an 
assignment  by  plaintiff  to  a  third  party:  the  plaintiff 
was  held  entitled  to  prove  a  parol  rescission  of  the 
assignment  by  a  substituted  arrangement  with  the 
assignee) . 

(N.S.)  Campbell  v.  Henderson,  3  N.S.R.  335. 

(0.)  Doumani  v.  Reynolds,  24  O.W.N.  20i3. 

(M. )  Cf.  Clements  v.  Fairchild  Co.,  1  W.L.R.  524,  15  M.R. 
478  (a  sale  of  chattels). 
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346.  Such  rescission  may  be  effected  by  a  new  and 
inconsistent  agreement. 

(0.)  Maloughney  v.  Crowe,  ante. 

Cf.  Clements  v.  Fairchild  Co.,  ante. 

—  Such  rescission  does  not  require  consideration  (if 
it  is  effected  before  breach  of  the  contract). 

(f^.S.)  Barclay  v.  Proas,  Russell’s  Equity  Reports  17. 

347.  Or  such  rescission  may  be  inferred  from 
abandonment  of  the  contract  by  one  party  accejited 
or  concurred  or  acquiesced  in  by  the  other  party,  with 
election  on  the  latter’s  part  to  treat  the  contract  as 
ended. 

(Can.)  Snyder  v.  Proudfoot,  15  U.C.R.  532  (purchaser 
abandoned  possession  on  finding  part  of  the  land 
taken  up  by  a  public  road,  and  vendor  sold  to  another 
person). 

(M.)  Handel  v.  O’Kelly,  22  W.L.R.  407,  22  M.R.  562, 
3  W.W.R.  367  (abandonment  was  inferred  from 
great  and  persistent  default  in  paying  instalments 
of  price,  especially  where  these  are  small  and  are  to 
be  paid  monthly  and  the  property  is  vacant  and  of 
speculative  value). 

(S.)  Battell  V.  H.B.  Co.,  8  W.L.R.  760,  9  W.L.R.  296. 

(M.)  Fox  V.  Reid,  23  W.L.R.  963,  23  M.R.  152,  4  W  W  R 
200,  11  D.L.R.  735. 

(B.C.)  Vancouver  v.  Pillsburv,  26  W.L.R.,  880,  15  D.L.R. 
775. 

(0.)  Walsh  V.  Willaughan,  42  D.L.R.  58,  42  O.L.R.  455. 

(A.)  Edmonton  Construction  Co.  v.  McGuire,  24  W.L.R. 
672,  4  W.W.R.  1062,  6  A.L.R.  91,  12  D.L.R.  376 
(purchaser  acquiesced  in  vendor  treating  her  as  an 
overholding  tenant). 

(0.)  Sanderson  v.  Morton,  54  O.L.R.  479. 

(S.)  Smith  V.  Ash  (1919)  1  W.W.R.  063  (abandonment 
by  vendor) . 

(0.)  Alaharry  v.  Auburn  Woollen  Mills,  16  O.W.K.  238. 

(K.W.T.)  Stringer  V.  Oliver,  6  W.L.R.  519,  7  Terr.  126! 

(A.)  Smithneski  v.  Wiltsie,  12  W.L.R.  533  (purchaser  had 
been  ordered  by  the  court  to  take  proceedings  to 
establish  his  caveat  and  ignored  the  order). 

(K.W.T.)  Moses  v.  Bible,  5  W.L.R.  523  (purchaser 
admitted  inability  to  perform). 
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(O.)  Doumani  v.  Reynolds,  ante  (purchaser  declared 
inability  and  vendor  acquiesced). 

(H.S.)  Campbell  v.  Henderson,  3  H.S.R.  335  (explicit 
agreement  to  rescind :  purchaser  proposing) . 

347a.  Abandonment  of  a  contract  will  not  neces¬ 
sarily  be  inferred  from  any  of  the  following 
circumstances : 

—  The  mere  fact  of  the  purchaser  going  out  of 
possession. 

(A.)  Campbell  v.  Munroe,  24  W.L.R.  732,  6  A.L.R.  176, 

4  W.W.R.  1007. 

—  Laches  (i.e.  long  delay  in  asserting  rights  under 
the  contract) :  though  it  is  an  important  factor  m 
determining  whether  there  is  abandonment. 

(At.)  Clark  v.  Scott,  5  AI.R.  281. 

—  The  fact  of  the  vendor  resuming  possession  when 
wrongly  informed  that  the  purchaser  has  abandoned. 

Lawton  v.  Lindsay  (1919)  2  W.W.R.  71. 

—  Mere  delay  in  payment  of  purchase-monies. 
(Can.)  Bark  Fobg  v.  Cooper,  49  S.C.R.  14. 

(S.)  Alitchell  V.  Wilson,  20  W.L.R.  671,  2  W.W.R.  124, 

5  S.L.R.  161,  2  D.L.R.  714. 

—  As  to  whether  such  abandonment  Will  be  inferred 
from  acknowledgment  by  the  purchaser  of  inability 
to  carry  out  the  transaction,  see 

(A.)  Sutherland  v.  Jones  (1922)  2  W.W.R.  1301,  68 
D.L.R.  498,  18  A.L.R.  186  (after  such  acknow¬ 
ledgment  the  purchaser  cannot  sue  for  damages  or 
specific  performance  but  may  (perhaps)  recover 
purchase  monies  paid  by  way  of  equitable  relief 
against  forfeiture). 

See  Ho.  347d. 

—  And  it  is  not  abandonment  or  waiver  of  an  option 
to  purchase  contained  in  a  lease,  for  a  tenant  during 
his  term  to  accept  a  new  lease  to  commence  on  the 
expiration  of  the  former  one. 

(Can.)  Matthewson  v.  Burns,  50  S.C.R.  115. 

347b.  Mutual  rescission  of  a  contract  may  also  be 
inferred  from  repudiation  thereof  by  one  party 
accepted  as  described  in  No.  347. 
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(Can.)  March  Bros.  v.  Banton,  45  S.C.R.  338  (vendor  gave 
a  defective  notice  of  cancellation  and  purchaser 
acquiesced  and  sued  for  return  of  monies  paid). 

(O.)  Winnifrith  v.  Finkleman,  32  O.L.R.  318  (holding  that 
if  vendor  is  not  ready  and  willing  to  perform  at  the 
time  fixed  (time  being  of  the  essence)  the  purchaser 
may  at  once  rescind  and  sue  for  return  of  purchase 
monies  paid,  and  it  is  no  answer  that  the  vendor  is 
afterwards  ready  and  willing,  though  that  fact  may 
be  relied  on  in  mitigation  of  damages). 

(Can.)  Greig  v.  Franco-Canadian,  55  S.C.R.  395  (where 
vendor  sets  up  a  wrong  construction  of  the  contract, 
i.e.  that  it  does  not  call  for  title  to  the  minerals,  the 
purchaser  may  rescind  and  sue  for  return  of  price, 
and  it  is  too  late  then  for  vendor  to  plead  that  if 
his  interpretation  was  incorrect,  then  he  is  now  able 
and  willing  to  give  title  to  the  minerals). 

(M.)  Hartt  v.  Wishard,  18  M.R.  376,  9  W.L.R.  519 
(vendor,  in  effect,  claimed  to  have  sold  only  an 
equitable  interest,  not  the  fee  simple). 

(0.)  Walker  v.  Skey,  25  O.W.R.  336  (purchaser  claimed 
too  much  depth). 

(0.)  Danbrook  v.  Parmer,  22  O.W.R.  430  (insistence  on 
wrong  construction  of  contract  deemed  repudiation). 

^  (B.C.)  Stinson  v.  Hoar,  25  W.L.R.  53,  18  B.C.R.  360,  4 

W.W.R.  1273,  13  D.L.R.  524. 

(A;)  Consolidated  Investments  v.  Acres  (1917)  1  W.W.R. 
1426,  32  D.L.R.  579,  12  A.L.R.  210.  (In  these 
last  two  cases  the  repudiation  was  on  the  ground 
of  fraud.) 

(M.)  Miller  V.  Sutton,  15  W.L.R.  206  (purchaser  acquiesced 
in  cancellation  by  vendor). 

(B.C.)  Muirhead  V.  Atkin  (1920)  2  W.W.R.  228  (wrongful 
or  defective  notice  of  cancellation  by  vendor  held  to 
be  repudiation).  , 

—  To  produce  this  result  (of  rescission)  it  is  neces¬ 
sary  that  such  repudiation  be  treated  by  the  other 
party  as  terminating  the  contract. 

(A.)  Cromwell  v.  Morris,  34  D.L.R.  315,  12  A.L.R.  534 
(1917,)  2  W.W.R.  374. 
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—  After  such  repudiation  it  is  too  late  for  the  party 
so  acting  to  perform  or  offer  to  perform  according  to 
contract. 

(O.)  Winnifritli  v.  Einkleman,  ante. 

(Can.)  Greig  v.  Franco-Canadian,  ante. 

347c.  A  party  is  not  entitled  to  treat  the  contract 
as  at  an  end  because  of  breaches  by  the  other  party, 
unless  the  conduct  of  the  latter  evinces  an  intention 
no  longer  to  be  bound  by  the  contract. 

(S.)  Cowie  V.  McDonald  (1917)  2  W.W.R.  356,  361,  10 
S.L.R.  218. 

—  Nor  is  it  repudiation  for  a  vendor  wrongfully  to 
endeavor  to  make  the  purchaser  pay  certaih  arrears 
of  taxes. 

(M.)  Patterson  v.  McNeil,  30  W.L.R.  524  (holding  that 
purchaser  is  not  justified  in  refusing  to  pay  purchase 
money  on  account  of  such  conduct  on  the  part  of  the 
vendor). 

—  It  is  not  repudiation  of  a  contract  for  the 
purchaser  to  object  to  the  title  or  to  say  (in 'effect) 
‘‘I  decline  to  pay  until  a  good  title  is  shown.” 

(A.)  Greene  v.  Appleton,  25  D.L.R.  333,  8  W.W.R.  867,  31 
W.L.R.  548,  9  A.L.R.  36. 

—  The  common-law  right  of  a  party  to  a  contract  to 
rescind  for  repudiation  by  the  other  party  is  not 
impliedly  excluded  by  an  express  power  to  rescind 
given  in  the  contract  to  either  party. 

(O.)  Winnifrith  v.  Einkleman,  ante. 

(O.)  Canadian  Westinghouse  v.  Murray,  31  O.L.R.  119,  20 
D.L.R.  672. 

347d.  If  the  purchaser  admits  inability  tO  per¬ 
form,  thb  vendor  may  at  once  determine  the  contract, 
and  is  thereafter  not  liable  to  the  purchaser  by  way 
of  specific  performance  or  in  damages  for  reselling 
to  a  third  person. 

(Can.)  Wallace  v.  Hesselin,  29  S.C.R.  171. 

(A.)  Sutherland  v.  Jones,  ante  (dismissing  a  common-law 
action  for  damages  against  a  vendor  who  resold  to 
another,  the  dismissal  being  without  prejudice  to  a 
new  action  distinctly  framed  on  equitable  grounds 
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for  relief  against  forfeiture  of  purchase  monies 
paid :  some  of  the  judges  holding  jurisdiction  to 
still  exist  to  grant  such  relief). 

See  also  Moses  v.  Bible,  and  iJoumani  v.  Reynolds,  ante. 

348.  If,  where  the  agreement  expressly  provides 
for  possession  to  the  purchaser  pending  completion 
of  the  payments  of  the  price,  the  vendor  inequitably 
dispossesses  the  purchaser,  this  will  be  deemed  a 
repudiation  of  the  contract  by  the  venddr  (dis¬ 
entitling  him  to  specific  performance). 

(O.)  Irvine  v.  Macaulay,  28  O.R.  92,  24  A.R.  446,  16  P.R. 
181. 

(M.)  Canadian  Fairbanks  v.  Johnston,  10  W.L.R.  571,  18 
M.R.  589. 

(0.)  O’Real  v.  McMahon,  2  Grant  145. 

(O.)  Hawn  v.  Cashion,  20  Grant  518. 

—  But  he  is  still  entitled  to  put  the  purchaser  to  his 
^election  and  (in  the  event  of  the  latter  electing 
continuation  or  completion  of  the  agreement)  to  have 
a  tinie  fixed  for  payment  of  the  price,  and,  in  default, 
rescission. 

•  (0.)  O’Heal  v.  McMahon,  ante. 

349.  Where  there  is  an  express  provision  in  the 
contract  for  the  vendor  resuming  possession  in  the 
event  of  default,  then  his  doing  so  will  not  be  con¬ 
strued  as  rescission  of  the  contract. 

(A.)  Hill  V.  Spraid,  11  W.L.R.  680,  2  A.L.R.  148. 

—  Nor  will  rescission  necessarily  be  presumed  from 
such  resumption  of  possession  even  without  such 
express  provision. 

(S.)  Weiss  V.  Rhodes,  18  W.L.R.  194. 

And  it  will  not  be  presumed  when  the  resumption 
IS  done  under  mistake  of  fact  and  is  promptlv 
corrected  when  the  vehdor  learns  the  true  facts  ‘ 
Lawson  V.  Lindsay  (1919)  2  W.W.R.  71  (vendor 
misinformed  that  purchaser  had  abandoned). 

350.  Such  acquiescence  and  election  (to  treat  the 

contract  as  ended)  must,  to  be  effective  in  termin¬ 
ating  the  contract,  be  clear  and  unequivocal.  i 
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(0.)  McCord  V.  Harperj  26  U.C.C.P.  96  (where  after 
purchaser’s  default  vendor’s  acts  with  third  parties 
were  held  insufficient,  i.e.  attempt  to  resell  and 
altering  rentals). 

351.  Such  rescission  is  essentially  extra-judicial, 

and  the  function  of  the  court  in  the  matter  is  merely 
to  declare  the  fact.  See  No.  615.  / 

352.  As  to  rescission  for  misrepresentation,  for 
fraud  other  than  direct  misrepresentation  as  to  the 
projierty,  for  mistake,  for  want  or  defect  of  title,  or 
for  default  in  performance,  see  Parts  2E,  2F,  2Gr,  2H, 
8A  (Nos.  717-728),  8E  and  9C,  respectively. 

Consequences  of  Rescission 

353.  Where  the  purchaser  has  wrongfully  aban¬ 
doned  or  repudiated  a  contract,  or  where  it  goes  off 
through  his  fault  in  any  way,  a  vendor  who  has  not 
been  at  fault,  is  not  (if  he  elects  to  treat  the  contract 
as  ended)  liable  to  return  any  of  the  purchase  monies 
paid. 

(O.)  Sanderson  v.  Morton,  54  O.L.R.  479. 

(O.)  De  Long  v.  Oliver,  26  U.C.R.  612. 

(B.C.)  Vancouver  v.  Pillsbury,  26  W.L.R.  880,  15  D.L.R. 
775. 

(M.)  Handel  v.  O’Kelly,  22  W.L.R.  407,  22  M.R.  562,  3 
W.W.R.  367. 

(0.)  Walsh  V.  Willaughan,  42  D.L.R.  58,  42  O.L.R.  455. 

(A.)  Consolidated  Investments  v.  Acres  (1917)  1  W.W.R. 
1426,  32  D.L.R.  579,  12  A.R.  210. 

(0.)  Dobbin  v.  Niebergall,  56  D.L.R.  510,  48  O.L.R.  343. 

(O.)  Douglas  V.  Arthur  (1923)  3  D.L.R.  800,  53  O.L.R.  83. 

(B.C.)  Stinson  v.  Hoare,  25  W.L.R.  53,  18  B.C.R.  360,  4 
W.W.R.  1273,  13  D.L.R.  524  (the  repudiation  was 
on  the  ground  of  fraud  but  the  charge  was  held 
unfounded). 

(M.)  Kerfoot  v.  Yeo,  20  M.R.  129,  15  W.L.R.  351. 

(A.)  Chambers  v.  Merchants  Bank  (1922)  1  W.W.R.  437. 

—  Even  though  the  vendor  expressly  acquiesces  and 
rescission  is  explicitly  agreed  upon. 
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(0.)  Campbell  v.  Greer,  10  U.C.C.P.  295. 

(O.)  De  Long  v.  Oliver,  ante. 

(N.S.)  But  see  Campbell  v.  Henderson,  3  H.S.R.  335. 

See  Hos.  100  and  357. 

354.  Nor  (in  the  circumstances  described  in  No. 
353)  is  the  vendor  liable  to  a,n  action  for  specific  per¬ 
formance  or  damages. 

(M.)  Handel  v.  O’ Kelly,  ante. 

355.  Such  a  vendor  can  recover  damages  from  the 
purchaser,  provided  the  former  does  not  treat  the 
contract  as  ended. 

(M.)  Jobannson  v.  Gudmundson,  11  W.L.R.  176,  19  M.R. 
83  (especially  per  Howell,  C.  J.  M.). 

—  His  acceptance  of  the  purchaser’s  proposed 
rescission  may  be  made  with  a  reservation  of  right  to 
such  damages. 

(O.)  Doumani  v.  Reynolds,  54  O.L.R.  8,  24  O.W.N.  203 
(purchaser  notified  vendor  of  inability  to  pay) . 

356.  Where  abandonment  of  the  contract  hy  a 
purchaser,  acquiesced  in  by  vendor,  has  been  owing 
to  lack  of  title  in  the  vendor,  all  purchase-monies 
must  be  returned  by  the  latter. 

(O.)  Snyder  v.  Proudfoot,  15  IT.C.R.  532. 

357.  Similarly,  a  purchaser  is  entitled  to  such 
return  where  there  is  express  mutual  rescission  and 
nothing  is  said  about  such  return. 

(N.S.)  Campbell  v.  Henderson,  3  N.S.R.  335. 

See  No.  353. 

358.  And  the  purchaser  is  so  entitled  where  his 
vendor, ,  rightly  or  wrongly,  gives  notice  (under  an 
express  provision  therefor)  determining  the  con¬ 
tract  for  default  on  the  purchaser’s  part:  provided 
the  latter  acquiesces  in  such  determination. 

,  (Can.)  March  Bros.  v.  Banton,  45  S.C.R.  338. 

(M.)  See  contra  Miller  v.  Sutton,  15  W.L.R.  206. 

See  Nos.  778,  781  and  782. 
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359.  As  to  the  requirements  in  the  way  of  notice 
or  pleading,  in  case  of  a  claim  or  counterclaim  by  a 
purchaser  for  such  return,  see  No.  324. 

360.  Such  ‘return  does  not  include  the  ‘‘sale- 
deposit,”  if  any,  (and  a  vendor  can  retain  the  same 
as  a  forfeit  unless  he  is  himself  at  fault) . 

(0.)  Doumani  v.  Reynolds,  ante. 

(O.)  Douglas  V.  Arthur,  53  O.L.R.  83  (1923)  3  D.L.R. 
800  (holding  such  forfeiture  to  be  intended  presum¬ 
ably  'by  the  parties  at  the  time  of  contract). 

—  And  a  cheque  given  by  the  purchaser  for  or  as 
such  deposit  can  be  recovered  on  by  the  vendor 
(unless  the  purchaser  shows  such  circumstances  as 
w^ould  entitle  him — the  purchaser — to  recover  if  he 
had  paid  the  deposit  in  cash) . 

(O.)  Doumani  v.  Reynolds,  ante. 

—  The  court  will  not  relieve  against  such  forfeiture 
of  deposit.  See  No.  667.  , 

—  As  to  when  the  court  will  construe  as  a  “deposit” 
monies  paid  by  a  purchaser  to  his  vendor,  see  Nos. 
668-672. 

361.  In  the  case  mentioned  in  No.  358,  there  is 
equitable  jurisdiction  to  relieve  the  purchaser  against 
forfeiture  of  purchase  monies  (other  than  the  “sale 
deposit”)  even  when  the  forfeiture  is  legally 
declared  or  e:ffected  under  an  express  jirovision 
therefor.  See  Nos.  664  and  666. 

362.  But  when  the  vendor  obtains  cancellation  or 
determination  in  an  action  by  him  for  specific 
performance,  the  purchaser  is  not  entitled  to  return 
of  any  purchase  monies  whatever.  See  Nos.  712  and 
720. 

363.  Rescission,  whether  mutual  or  otherwise, 
renders  unenforceable  any  note,  judgment  or  other 
security  given  for  purchase  money.  See  No.  632. 

364.  And  such  rescission  renders  a  purchaser 
liable  in  trover  (for  conversion)  if  he  thereafter  cuts 
and  removes  grain  growing  on  the  property.. 
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(S.)  Stewart  v.  Schraeder,  8  W.W.R.  172,  2  D.L.R.  762. 

8  S.L.R.  172. 

Cf.  Ros.  190(a),  330  and  364. 

365.  Where  upon  mutual  rescission,  a  vendor 
promises  the  purchaser  that  if  he  (the  vendor)  resells 
at  a  profit,  he  will  refund  the  payment  made  on  the 
original  sale,  the  promise  is  unenforceable  for  want 
of  consideration,  unless  the  purchaser’s  abandon¬ 
ment  is  made  in  consideration  of  the  jmomise. 

(O.)  Campbell  v.  Greer,  11  U.C.C.P.  231. 

366.  Where  the  purchaser’s  interest  is  of  no  real* 

value,  mutual  rescission  of  the  contract  is  binding 
against  a  judgment-creditor  of  the  purchaser.  ^ 

(S.)  Foss  V.  Sterling  Loan,  31  W.L.R.  860,  8  W.W.R.  569, 

,  8  S.L.R.  '289  (the  purchaser  being  in  default  and 

unable  to  pay,  gave  the  vendor  a  quit-claim  deed). 

But  see  No.  407. 

367.  Mutual  rescission  of  a  contract  may  be  con¬ 
ditional,  and  upon  breach  of  the  condition,  specific 
performance  of  the  original  agreement  of  sale  mav 
still  be  granted. 

(0.)  Stuart  v.  MclSTab,  10  Grant  234  (there  was  such 
rescission  upon  the  vendor  representing  that  he  had 
no  title  and  agreeing  that  purchaser’s  possession  ' 
should  not  be  disturbed,  and  subsequently  the 
vendor’s  son  having  acquired  (with  notice  of  the 
premises)  from  the  vendor  brought  ejectment  and 
was  subjected  by  the  court  to  specific  performance  of 
the  original  agreement). 

(0.),Cf.,  too,  Doumani  v.  Reynolds,  ante  (vendor  reserved 
right  to  daroages). 

I 
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PART  4. 

/ 

CONSTRUCTION  OF  THE  CONTRACT 

Section  Nos. 


General  . 368-379 

Restrictive  Covenants  . ■. .  379-387. 

Reservations  .  388 

Cross-References  .  389 


General 

368.  Where  the  language  is  clear  and  capable  of 
only  one  meaning,  that  meaning  must  be  given  it, 
although  it  may  not  be  what  the  parties  intended. 
But  where  the  language  is'  capable  of  more  than  one 
meaning,  the  surrounding  circumstances  may  be 
proved  in  order  to  determine  the  ambiguity. 

(S.)  Burritt  V.  Stone  (1917)  3  W.W.R.  978,  10  S.L.R.  384 
(the  agreement  provided  for  payment  of  part  of  the 
price  hy  the  assumption  of  an  outstanding  mortgage, 
but  it  was  proved  that  only  the  principal  of  the 
mortgage  was  so  intended). 

(A.)  Norquay  v.  G.T.P.  Town  &  ^Development  Co.,  32 
W.L.R.  756,  9  W.W.R.  347,  9  A.L.R.  190  (a 
covenant  by  a  railway  company  to  “establish  and 
maintain  a  station”  on  the  G.T.P.  was  construed  as 
a  covenant  to  procure  the  G.T.P.  to  locate  its 
station  there), 

(B.C.)  Higginbotham  v.  Mitchell,  13  W.L.R.  649  (as  to 
interpretation  of  the  expression  “cash”). 

369.  Parol  evidence  of  a  special  meaning  of  an 
expression  in  a  contract  is  inadmissible  unless  both 
parties  are  shown  to  have  known  it  when  contracting. 

(B.C.)  Higginbotham  v.  Mitchell,  ante  (evidence  rejected 
that  “cash”  means  payment  within  30  days). 

See  Nos.  Ill,  185,  187,  248  and  263. 

370.  Either  party,  by  insisting  on  a  wrong  con¬ 
struction  of  the  contract,  thereby  repudiates  the 
contract  (and  the  other  part}^  may  then  rescind). 
See  cases  cited  in  No.  347 (b). 
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—  And  thereafter  it  is  too  late  for  -the  party  so 
repudiating  to  offer  to  perform  according  to  the  true 
construction, 

Ib. 

371.  A  covenant  by  a  purchaser  to  pay  a  stated 
price  may  be  implied, 

(a)  From  his  acceptance  or  exercise  of  an  option 
,  stating  such  price. 

(A.)  Kennedy  v.  Inman  (1920)  3  W.W.R.  564,  16  A.L.R. 
330. 

(b)  From  his  agreeing  to  buy  at  such  price  and  the 
vendor’s  agreeing  to  convey  on  payment  thereof. 

(AI.)  Hiebert  v.  GriesBricbt  (1919)  2  W.W.R.  24. 

(Can.)  Grieve  &  McClory,  Ltd.,  v.  Dome  Lumber  Co. 
(1923)  1  W.W.R.  989  (bolding,  however,  that  the 
particular  document  then  in  question  did  not  so 
imply) . 

(Can.)  Re  Muir  Estate,  51  S.C.R.  429  (holding  the  debt 
to  be  a  specialty  one  where  the  agreement  is  under 
seal). 

(S.)  Baxter  V.  Decasz  (1925)  3  W.W.R.  593. 

372.  A  provision  for  payment  by  the  purchaser 
vdiich  is  inconsistent  with  a  prior  covenant  in  the 
same  contract  for  payment  by  him  is  void. 

(S.)  Hamilton  v.  Penner,  29  W.L.R.  552,  7  S.L.R  273  7 
W.W.R.  242.  '  ’ 

373.  Though  the  agreement  provides  that  a 
purchaser  is  not  to  be  liable  in  a  personal  action  for 
the  purchase  money,  yet  if  it  provides  for  payment 
by  him  of  taxes  on  the  property  he  is  personallv  liable 
for  default  therein. 

(M.)  Parker  v.  Trustee  Co.  of  Winnipeg  (1918)  2  W  W  R 

264.  .  ■  ■  ■ 

374.  Wliere  a  contract,  immediately  after  repre¬ 
senting  the  character  of  the  property,  provides  ' 

otherwise  contract  to  be  refunded  with  cash  paid,” 
tlie  contract  is  not  altsolute  but  is  conditional  on  the 
truth  of  the  representation. 

(0.)  Walker  v.  Maxwell,  23  O.W.R.  57. 
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375.  The  words  ‘‘more  or  less”  as  to  the  acreage 
or  quantity  of  the  land  sold,  will  effectually  protect 
a  vendor  against  a  claim  for  rescission  or  compensa¬ 
tion  in  case  of  shortage,  unless  the  difference  is  so 
great  as  to  give  rise  to  a  presumption  of  fraud  or 
gross  mistake. 

(O.)  Wilson  V.  Simpson,  ^3  O.W.R.  253  (98/4  feet  instead 
of  110  feet  as  represented;  vendor  protected  by  these 
words). 

—  Conversely,  in  case  of  excess,  the  words  will  pro¬ 
tect  the  purchaser  from  such  (or  any)  remedy  on  the 
part  of  the  vendor. 

Cottingham  v.  Cottingham,  11  A.R.  624  (124  acres 
instead  of  100). 

376.  A  false  land-description  will  be  rejected  and 
disregarded  where  the  land  is  sufficiently  described 
or  ascertained  elsewhere  in  the  contract.  , 

(N.B.)  Gray  v.  Chadwick,  49  ISl.B.R.  144  (the  land  was 
staked  hut  misdescribed  as  9  acres  instead  of  7.14). 

(O.)  Whlson  Lumber  Co.  v.  Simpson,  23  O.L.R.  253  (depth 
was  misdescribed  but  court  held’ sale  was  by  the  lo,t 
at  a  bulk  sum,  and  not  on  a  per  foot  or  per  acre 
basis). 

(LT.S.)  McEchen  v.  McDonald,  37  LT.S.R.  59  (a  description 
of  the  property  as  “the  premises  now  occupied  by 
Mrs.  L.”  governed  and  prevailed  over  an  erroneous 
description  by  metes  and  bounds). 

(0.)  Foster  v.  Anderson,  16  O.L.R.  515  (“Mo.  22  Ann 
Street”  instead  of  “Mo.  24”).. 

376a.  Words  describing  the  size  or  dimensions  of 
the  land  sold  are,  prima  facie,  not  a  warranty  thereof. 

(Can.)  Llansen  v.  Franz,  57  S.C.R.  57. 

377.  An  expression  such  as  “Lots  1-4”  includes 
“Lot  4.” 

(A.)  Quail  V.  Beatty,  24  A¥.L.R.  242,  5  A.L.R.  482,  4 
W.W.R.  55,  9  D.L.R.  784. 

378.  On  a  sale  of  a  water  privilege  and  so  much 
land  as  the  purchaser  may  require  for  a  raceway  and 
mill  building,  the  selection  of  the  required  land  must 
be  made  in  the  lifetime  of  both  vendor  and  purchaser. 

(0.)  Burnham  v.  Ramsay,  32  U.C.R.  49  I. 
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379.  Where  a  bond  purports  to  be  given  to  secure 
purchase  money,  the  court  will  disregard  (as 
fraudulent)  a  stipulation  therein  for  payment  thereof 
in  consideration  (merely)  of  the  vendor’s  efforts 
(though  they  should  prove  wholly  unsuccessful)  to 
procure  title. 

(Can.)  Colwell  v,  Neufeld,  48  S.C.E.  506, 

379a.  Where  the  contract  calls  for  conveyance  of 
the  vendor’s  interest  in  a  syndicate  of  buyers  of  land, 
a  conveyance  of  all  his  interest  in  the  land  is 
insufficient. 

(N.S.)  Treen  v.  Silliker,  44  D.L.E.  515,  52  KS.E.  464. 

Restrictive  Covenants 

380.  On  a  sale  of  an  apartment  block,  a  restrictive 
covenant  against  use  for  the  purpose  of  “any  trade 
or  business”  does  not  forbid  letting  in  separate 
suites. 

(0.)  Ee  Eobertson  and  Defoe,  25  O.L.E.  286  (reviews 
many  authorities). 

381.  A  covenant  by  a  purchaser  not  to  build  more 
than  one  house  on  the  property  does  not  apply 
against  a  stable  appurtenant  to  a  house  to  be  erected 
afterwards. 

(0.)  Hime  v.  Lovegrove,  11  O.L.E.  252. 

382.  A  restriction  against  erecting  any  building 
on  the  property  except  “a  private  dwelling  house” 
prohibits  a  duplex  house. 

(0.)  Ee  James  and  Cutts  (1923)  4  D.L.E.  950. 

383.  In  case  of  a  building  subdivision,  it  is  a  ques¬ 
tion  of  intention  whether  a  restrictive  covenant  by 
a  purchaser  is  for  the  benefit  of  the  vendor  alone  as 
owner  of  a  particular  lot,  or  for  his  benefit  in  so  far 
as  he  reserves  unsold  property,  and  also  for  the 
benefit  of  other  purchasers  as  part  of  the  building 
scheme. 

(0.)  Cosmopolitan  Club  v.  Lavine,  13  O.W.E.  687  (vendor 
ivas  held  entitled  to  discharge  the  resirictions). 
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384.  A  restrictive  covenant  by  a  purchaser  cannot 
be  enforced  by  the  vendor  unless  the  latter  still  owns 
land  aifected  thereby. 

(A.)  International  Coal  Co.  v.  Evans,  9  W.L.E.  74  (a 
covenant  against  sale  of  liquor). 

385.  A  covenant  to  use  land  in  a  particular  way 
runs  with  the  land,  and  binds  a  purchaser  who 
acquires  with  notice  thereof. 

(iST.B.)  Ryan  v.  Lockhart,  14  IST.B.R.  127'  (a  covenant  to 
build  bridges  over  overflowage). 

But  seelSTos.  415  and  606.  '  ' 

386.  A  purchaser  who  agrees  /  to  buy  land, 
described  according  to  a  registered  plan,  which 
shows  a  building  restriction, '  must  accept  a  transfer 
subject  to  such  restriction. 

(S.)  Sumner  v.  McIntosh,  40  D.L.R.  301  (1918)  2  W.W.R. 
29. 

(S.)  Cf.  re  Jamieson  Caveat,  23  W.L.R.  921. 

—  But  in  Saskatchewan  (owing  to  certain  sections 
in  its  Land  Titles  Act)  mere  words  on  the  plan  that 
no  building  is  to  be  erected  between  certain  specified 
lines  is  insufficient  to  create  such  a  restriction- 

Per  Aewlands,  J.  A.,  in  Sumner  v.  McIntosh,  ante. 

387.  A  clause  in  an  agreement  of  sale  forbidding 
a  purchaser  to  subdivide,  is  operative  only  until 
conveyance  is  given,  and  does  not  entitle  the  vendor 
to  have  a  similar  clause  in  the  conveyance  (as  such 
would  be  void  as  a  restraint  upon  alienation)* 

(S.)  Maloney  v.  Whitlock,  7  W.L.R.  460,  1  S.L.R.  41. 

387a.  As  to  enforcing  restrictive  covenants  after 
conveyance,  see  Nos.  605-609. 

Reservations 

388.  On  a  sale  by  a  wife  reserving  a  right  to  her 
Jiusband  to  remove  sand  and  gravel,  the  reservation 
requires  no  other  consideration  than  the  sale  itself 
and  is  an  irrevocable  license  by  the  purchaser  to  the 
husband. 

(0.)  Farquhar  v.  Royce,  19  O.W.R.  849. 
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Cross-References 

389,  For  construction  of  other  particular  provi¬ 
sions  in  a  contract,  see  other  sections,  as  follows: 

As  to  stipulations  for  formal  contracts.  Nos.  104- 
108, 137. 

As  to  accelerating  or  extending  payments,'  Nos. 
496-502a. 

As  to  interest.  Nos.  477-483. 

As  to  the  essentiality  of  time.  Part  7D. 

As  to  the  purchaser’s  acceptance  of  title.  Nos. 
301-305. 

As  to  mutual  dependence  or  independence  of  coven¬ 
ants  for  payment  and  covenants  for  conveyance. 
No.  464. 

As  to  attornment.  No.  792. 

As  to  assignment  or  sub-sale  bv  the  purchaser.  Nos. 

417-430,  438-441. 

As  to  crop  payments.  Part  8D. 

As  to  forfeiture  by  the  vendor.  Part  7E. 

As  to  rescission  by  the  vendor  in  case  of  objection 
to  title.  No.  298. 

As  to  the  contract  becoming  “void”  upon  non-pay¬ 
ment  by  purchaser.  No.  732. 

As  to  the  menaing  of  “crop  failure,”  No.  496. 

As  to  a  covenant  to  pay  the  price  being  implied,  No. 
371. 

As  to  the  vendor  cancelling  for  non-payment.  Part 

8E. 

As  to  a  stated  penalty  for  non-fulfilment.  No.  680. 


PART  5. 


RIGHTS  AND  CHANGES  PENDING 
COMPLETION 


Section  Nos. 


5A.  Possession  .  390-403 

5B.  Assignment  of  the  Contract  .  (404-437) 

By  Vendor  .  404-416 

By  Purchaser  .  417-437 

5C.  Resale  of  the  Land  .  (438-451) 

By  Purchaser  .  438-441 

By  Vendor  .  442-451 

5D.  Fire  Insurance  .  452-456 

5E.  Judgment  (After  Sale)  Against  Vendor  or  Purchaser 

by  Third  Person  /. .  457 


5A.  POSSESSION 

390. *  The  vendor  is  liable  for  any  dilapidations  in 
the  property  after  the  contract  that  take  place 
through  his  neglect  before  the  purchaser  takes 
possession  or  can  safely  do  so. 

(S.)  Murphy  v.  Ash,  60  D.L.R.  502. 

—  He  is  a  trustee  for  the  purchaser  and  must  take 
the  same  care  of  the  property  that  a  prudent  man 
would  take  of  his  own  property. 

(M.)  Lobel  v.  Williams,  30  W.L.R.  352,  7  W.W.R.  1042, 
25  M.R.  161. 

(O.)  Fisken  v.  Wride,  7  Grant  598. 

391.  As  taking  possession  is,  in  general,  an  accept¬ 
ance  of  the  title  (Nos.  306-308),  a  purchaser  cannot 
safely  take  it  until  a  good  title  is  shown. 

(M.)  Lobel  V.  Williams,  ante. 

—  And  if  there  are  several  properties,  then  until 
good  title  to  all  is  shown. 

(0.)  Re  McLean  and  Walker,  19  O.R.  161. 

—  And  he  is  not  bound  to  do  so  until  then. 

(O.)  Ib. 

—  Even  though  the  vendor  offers  to  indemnify 
against  all  defects  of  title. 
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(0.)  Burns  v.  Griffin,  26  U.C.C.P,  61,  24  Grant  451, 

—  As  to  taking  possession  not  constituting  accept¬ 
ance  of  title,  see  No.  308. 

392.  Interest  runs  from  (a)  the  time  the  pur¬ 
chaser  takes  possession  or  (b)  the  time  when  he 
might  safely  or  prudently  do  so. 

(a) (S.)  Maybery  v.  Williams,  15  W.L.R.  553,  3  S.L.R.  350. 
(0.)  Great  West  R.  &  W.  Co.  v.  Jones,  13  Grant  355. 

(N.S.)  Anderson  v.  Pbinney,  38  N.S.R.  393  (even  tboiigh 

purcbaser  to  blame  for  delay  in  closing). 

(b) (0.)  Rea  v,  Geddes,  3  Cb.  Cb.  404. 

(0.)  Re  McLean  and  Walker,  ante  (tbe  contract  provided 
.  for  completion  ‘ffis  soon  as  tbe  solicitors  for  tbe 

purchaser  shall  be  satisfied  with  tbe  title”). 

(0.)  Laird  v.  'Paton,  7  O.R.  137, 

—  No  matter  which  side  is  responsible  for  any 
subsequent  delay  in  completing. 

(N.S.)  Anderson  v.  Pbinney,  ante. 

—  Unless  (1)  in  respect  of  such  delay  the  vendor  is 
in  wilful  default,  and  also  (2)  the  purchaser  deposits 
the  purchase  money  in  a  bank,  not  to  his  general 
account  but  to  a  special  one  so  that  he  loses-the  use 
qf  it. 

(Can.)  Stevenson  v.  Davis,  23  S.C.R.  629. 

393.  A  purchaser  is  liable  for  the  taxes  on  the 
property  from  the  time  he  takes  possession. 

(A.)  Carmangay  v.  Snyder,  8  W.W.R.  567. 

(0.)  Bank  of  Montreal  v.  Fox,  6  P.R.  216. 

394.  In  general,  a  purchaser  is  not  (in  the 
absence  of  an  express  provision  to  that  effect) 
^titled  to  possession  of  the  property  until  payment 
in  full  of  the  purchase  money  and  convevance  of  the 
estate. 

(M.)  Halsey  v.  Marshall,  10  W.L.R.  321. 

(O.)  Snyder  v.  Snyder,  19  O.W.R.  773. 

(N.S.)  Fraser  v.  Nowe,  11  E.L.R.  274. 

—  And  he  does  not,  by  renting  the  land  from  the 
vendor,  estop  himself  from  setting  up  the  agreement 
to  purchase  the  same. 

(M.)  Poliquin  v.  St.  Boniface,  17  M.R.  693. 
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394a.  But,  contemporaneous  and  collateral  with 
a  written  contract  of  sale,  there  may  be  an  oral  agree¬ 
ment  or  understanding  that  the  purchaser  is  to  liave 
immediate  possession,  and  this  may  be  inferred  from 
the  surrounding  circumstances.  See  the  cases  in 
No.  394. 

394b.  Where  he  is  entitled  to  possession  pending- 
completion,  a  purchaser’s  knowledge  at  the  time 
of  the  contract  of  an  outstanding  lease  will  not  debar 
him  from  recovering  damages'for  deprivation  by  the 
lessee. 

(A..)  Matejka  V.  King  (1921)  1  W.W.E.  1068,  61  D.L.R. 
426  (the  damages  awarded  included  loss  of  crop  in 
1919  owing  to  being  unable  to  prepare  land  in  1918, 
also  solicitor  and  client  costs  of  defending  lessee’s 
action  for  trespass). 

—  And  when  entitled  to  such  possession,  he  is 
(unless  it  is  otherwise  provided)  entitled  to  all  rent 
(without  apportionment)  accruing  at  the  date  of  the 
contract. 

(K.S.)  Miller  v.  Kicbols,  23  C.L.T.  176.  ' 

—  And  if  the  vendor  cannot  give  possession  as 
agreed,  he  cannot  enforce  a  note  given  for  a 
“deposit.” 

(0.)  Price  v.  Bell,  24  O.W.N.  185. 

395.  Upon  default  by  the  purchaser,  the  vendor  is 
entitled  to  recover  possession  after  demand  therefor. 

(A.)  Green,  v.  Longbi,  7  W.W.R.  924. 

(A.)  Hill  V.  Spraid,  11  W.L.R.  at  p.  683,  2  A.L.R.  148. 

(0.)  Irvine  v.  Macaulay,  24  A.R.  446. 

(0.)  Webb  V.  Roberts,  16  O.L.R.  279. 

(A.)  Kelly  v.  Cosman  (1923)  2  W.W.R.  937. 

(K.S.)  Shand  v.  Power,  45  K.S.R.  97. 

(K.S.)  Anderson  v.  Phinney,  38  K.'S.R.  393. 

—  In  such  action  by  the  vendor,  the  court  will  exer¬ 
cise  the  same  equitable  jurisdiction  as  it  does  in  a 
vendor’s  action  for  specific  performance,  by  way  of 
allowing  (and  requiring)  the  purchaser  to  remedy 
default  by  an  appointed  date. 

(K.S.)  Anderson  v.  Pbinney,  ante. 
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—  The  vendor  may  be  awarded  possession  pending 
judgment  in  his  action  for  specific  performance  or 
foreclosure. 

(A.)  Torgersen  v.  Tretivik  (1919)  2  W.W.R.  404,  46 
D.L.R.  474,  14  A.L.R.  448  (holding  repossession  to 
be  not  rescission  but  security  for  fulfilment). 

—  But  the^  general  practice  in  such  actions  seems  to 
be  to  allow  the  purchaser  to  retain  possession 
throughout  the  period  fixed  by  the  court  for  remedy¬ 
ing  his  default. 

(A.)  Walker  v.  Barker,  25  W.L.R.  331,  5  W.W.R.  5,  13 
D.L.R.  849,  6  A.L.R.  244  (holding  that  during  the 
period  allowed  by  the  court  to  the  purchaser  to 
remedy  his  default  in  a  vendor’s  action  for  specific 
performance  the  purchaser  is  generally  entitled  to 
retain  possession  until  after  the  appointed  date). 

(A.)  Jensen  v.  Zilm  (1925)  1  W.W.R.  1128. 

(B.C.)  Bauman  v.  Crosbie,  30  W.L.R.  510. 

(M.)  Robinson  v.  Starr,  26  W.L.R.  261,  23  M.R.  84,  14 
D.L.R.  767.  1 

—  Where,  however,  the  property  is  under  lease  from 
the  purchaser  to  a  third  party,  the  court  will  appoint 
a  receiver  for  such  (redemption)  period. 

Walker  v.  Barker,  ante,  v 

This  right  of  the  vendor  to  take  possession  upon 
default  applies  against  a  tenant  of  the  purchaser. 

(A.)  C.P.R.  V.  Fuller  (1917)  3  W.W.R.  90,  12  A.L.R.  190, 
36  D.L.R.  404  (where  vendor  was.  held  entitled  by 
notifying  tenant,  to  receive  the  rents). 

(S.)  Fidelity  Trust  Co.  v.  Hall  (1918)  2  W.W.R.  439,  11 
S.L.R.  177,  40  D.L.R.  752  (where  damages  were 
awarded  vendor  for  refusal  to  give  possession). 

—  And  notifying  such  tenant  to  pay  the  rents  to  him 
(the  vendor)  constitutes  taking  possession. 

Crown  Lumber  Co.  v.  McKenzie,  10  W.W.R.  1371. 

—  And  such  taking  possession  does  not  indicate 
intention  on  the  part  of  the  vendor  to  terminate  the 
contract. 

(A.)  Kelly  V.  Cosman  (1923)  2  W.W.R.  937. 
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—  After  rescission  by  the  vendor  for  the  purchaser’s 
default,  the  latter  is  liable  to  pa}^  rent  for  his  subse¬ 
quent  use  and  occupation. 

(S.)  Stewart  v.  Scliraeder,  8  W.W.R.  172,  8  S.L.R.  172, 
2  D.L.R  762. 

—  After  such  repossession,  the  vendor  may  be 
entitled  to  judicial  foreclosure  or  cancellation  but  not 
to  specific  performance- 

(0.)  Hawn  v.  Cashion,  20  Grant  518. 

396.  The  vendor  is  not  entitled  to  repossession 
before  such  default  where  the  purchaser  has  taken 
possession  properly. 

(0.)  Irvine  v.  Macaulay,  ante. 

397.  An  exception  to  the  last  rule  is  made  where 
the  purchaser  is  committing  waste  (e.g.  of  timber) 
so  as  to  impair  the  vendor’s  security. 

(0.)  Phillips  V.  Preston,  14  Grant  67. 

398.  A  purchaser  in  default  cannot  be  ejected 
from  the  land  as  being  “a  tenant  at  will”  under  the 
Landlord  and  Overholding  Tenants  Statute. 

(H.B.)  Winslow  v.  Augent,  36  H.B.R.  356. 

(S.)  Evans  v.  Yanke  (1923)  2  W.W.R.  151  (there  was  an 
attornment  clause  in  a  crop  payment  agreement  and 
to  award  possession  would  be  tantamount  to 
preventing  fulfilment  of  the  agreement  by 
purchaser). 

399.  And  he  is  not  a  mere  “tenant  at  will”  within 
the  meaning  of  that  expression  in  the  Limitation  of 
Actions  Act. 

(O.)  Irvine  v.  Macaulay,  ante. 

400.  For  the  purpose  of  the  Statute  of  Limita¬ 
tions,  actual  possession  taken  with  the  knowledge 
and  concurrence  of  the  vendor,  of  a  part  of  the 
property  sold,  is  deemed  possession  of  the  whole  (as 
between  vendor  and  purchaser) . 

(0.)  McKinnon  v.  McDonald,  13  Grant  152. 
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401.  The  vendor’s  remedy  against  the  purchaser 
for  wrongful  removal  of  fixtures  is  an  action  for 
damages  or  a  mandatory  injunction  to  comjiel  return 
and  restoration. 

(S.)  Hamilton  v.  Lindsay  (1923)  1  W.W.R.  1243. 

(A.)  Daly  v.  Brennand  (1921)  2  W.W.R.  658,  16  A.L.R. 

503. 

(S.)  Sun  Life  v.  Imperial  Lumber  Co.  (1923)  3  W.W.R. 

1136. 

(Can.)  Travis-Barker  v.  Reid  (1923)  3  W.W.R.  451. 

—  As  to  what  constitutes  “fixtures,”  see  Nos.  l-2a. 

402.  But  no  such  action  for  damages  lies  unless 
there  is  a  deficiency  in  the  vendor’s  security  and 
impairment  thereof  by  reason  of  the  removal. 

(S.)  Hamilton  v.  Lindsay,  ante. 

—  And  injunction  will  not  be  granted  unless  all 
parties  interested  in  the  land  have  been  made  parties 
to  the  action. 

(S.)  Ib. 

403.  A  purchaser  can  maintain  trespass  against 
a  third  person  for  cutting  trees  on  the  property  while 
the  vendor  is  in  possession,  provided  the  purchaser 
makes  entry  on  the  land  before  his  action. 

(N.S.)  Gibson  V.  Clinkworth,  51  N.S.R.  341. 

5B.  ASSIGNMENT  OF  THE  CONTRACT 
By  Vendor 

404.  Such  an  assignment  is  not  rendered  ineffec¬ 
tive  by  hot  being  signed  by  the  purchaser  (though  he 
is  named  therein  as  a  party  thereto). 

(A.)  Franco-Belgian  v.  Small,  34  W.L.R.  857,  10  W  W  R 

924. 

405.  Where-  any  person’s  approval  of  an  assign¬ 
ment  is  necessary  to  its  validit}^,  it  is  the  assignor’s 
duty  to  obtain  the  same,  and  he'^must  do  so  before  he 
can  sue  the  assignee. 

(A.)  Maas  v.  McMahon  (1921)  3  W.W.R.  378,  17  A.L.R. 

60  (assignment  of  a  Dominion  Government  grazing 

1g3.S0  ^  • 

Cf.  'No.  422. 
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406.  As  to  whether,  after  such  assignment,  a 
vendor  can  sue  a  defaulting  purchaser  in  the  former’s 
own  name,  the  decisions  seem  conflicting. 

Affirmative  Decisions : 

(S.)  Covert  V.  Janzen  (No.  2)  9  W.L.E.  287,  1  S.L.R.  429 
( assignee  had  nothing  to  do  with  institution  of 
action). 

(S.)  Kusch  V.  Peat  (1922)  2  W.W.R.  174  (holding  action 
by  vendor  must  be  presumed  to  be  for  benefit  of  his 
assignee). 

(S.)  Cf.  Wilson  V.  Zeller  (1917)  2  AV.W.R  424,  34  D.L.R. 
199. 

(M.)  Lang  v.  Graves  (1923)  2  W.W.R.  907  (the  assignee 
had  formally  approved  of  the  action  and  the 
judgment  was  subject  to  plaintiff  procuring  a 
reassignment).  , 

Negative  Decision; 

(M.)  Holloway  v.  Miner,  34  W.L.R.  837,  10  W.W.R.  995 
(assignment  was  by  way  of  collateral  security  only, 
but  assignee  disapproved  action  and  was  a  party 
defendant). 

407.  After  such  assignment,  and  notice  thereof  to 
the  purchaser,  the  vendor  cannot  (effectually)  cancel 
the  contract  of  sale  without  the  consent  of  the 
assignee. 

(S.)  Union  Bank  v.  Dutczak  (1924)  2  W.W.R.  864. 

—  And  the  assignee  is  not  affected  by  any  quit-claim 
deed  or  release  between  vendor  and  purchaser. 

(S.)  Ib. 

'  But  see  No.  366. 

408.  Unless  and  until  the  purchaser  is  notifled  of 
such  assignment,  he  can  safely  continue  to  make  his 
payments  to  the  vendor. 

(S.)  Union  Bank  v.  Dutczak,  ante. 

409.  A  registered  caveat  setting  forjfch  the  fact  of 
such  an  assignment  is  not  notice  to  the  purchaser  as 
to  such  assignment;  and  consequently  such  purchaser 

.  is  protected,  notwithstanding  such  caveat,  in  making 
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his  payments  to  his  vendor  (instead  of  to  the 
assignee).  , 

(Can.)  Grace  v.  Kiiebler,  56  S.C.R.  1. 

Cf.  No.  432. 

410.  As  to  such  assignment  operating  to  vest  the 
vendor’s  lien  in  the  assignee,  see  No.  747. 

411.  Such  an  assignee  of  the  vendor  is  subject  to 
a  set-otf  (against  the  price)  for  damages  for  the 
vendor’s  breach  of  a  covenant  in  the  contract  of  sale. 

(B.C.)  British  Pacific  Trust  Co.  v.  Baillie,  20  B.C.R.  199, 
7  W.W.R.  71  (vendor  bad  covenanted  to  erect  a 
building  on  the  land  in  a  certain  manner). 

(M.)  Smith  V.  Ernst,  21  W.L.R.  483,  22  M.R.  363,  2 
W.W.R.  498  (an  agreement'to  give  Torrens  Title). 

412.  But  such  assignee  is  not  subject  to  a  set-off 
of  damages  in  favor  of  the  purchaser  against  the 
vendor  not  arising  out  of  or  connected  with  the  sa,le. 

(M.)  McManus  v.  Wilson,  8  W.L.R.  106,  17  M.R.  567. 

413.  Nor  is  such  assignee  subject  to  a  counter¬ 
claim  for  such  damages,  even  though  they  do  arise 
out  of  or  are  connected  with  the  contract  (e.g. 
damages  for  deceit)  unless  the  provincial  rules  of 
procedure  expressly  so  provide. 

(M.)  Cummings  v.  Johnson,  24  W.L.R.  144,  25  W.L.R.  31, 
23  M.R.  740,  4  W.W.R.  543,  13  D.L.R.  343  (a 
mortgage  for  purchase  money  was  assigned:  the 
King’s  Bench  Act  allows  debtor  to  plead  against 
,  assignee  only  such  matters  as  would  be  “a  defence 

or  set-off”  between  debtor  and  assignor). 

414.  After  such  an  assignment  (containing  the 
usual  covenant  by  the  vendor  guaranteeing  due  pay¬ 
ment  by  the  purchaser)  a  vendor  is  liable  thereon  to 
his  assignee  for  the  purchaser’s  default,  notwith¬ 
standing  that  the  vendor  is  not  notified  thereof. 

(A.)  Crown  Life  v.  Clark,  9  W.W.R.  333,  32  W.L.R.  654 
9  A.L.R.  97,  25  D.L.R.  519. 

—  But  the  vendor’s  liability  on  such  covenant  ceases 
if  the  assignee  changes  the  form  of  his  security  by 
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realizing  through  the  court  ou  his  vendor’s  lieu  and 
recovering  a  deficiency-judgment  against  the 
purchaser. 

(A.)  Crown  Life  v.  Clark,  ante. 

(A.)  Massey-Harris  v.  Baptiste,  3'2  W.L.R.  435.  ' 

414a.  A  vendor  is  siniilaiiy  liable,  notwithstand¬ 
ing  that  his  assignee  has,  by  action  in  court,  fore¬ 
closed  the  purchaser,  if  (but  probably  not  otherwise) 
the  foreclosure  proceedings  were  at  the  instance  of 
the  vendor. 

(B.C.)  Urban  Investment  Co.  v.  Marshall,  Y  W.W.R.  765. 

415.  The  burden  of  affirmative  covenants  (i.e. 
covenants  other  than  restrictive  covenants)  in  a  con¬ 
tract  of  sale  of  land  does  not  run  with  the  land  so  as 
to  bind  an  assignee  of  the  covenantor,  even  though 
the  assignee  acquires  wfith  notice  of  the  covenants. 

(A.)  Wilson  V.  Misbler,  32  W.L.R.  400  (assignee  of  vendor; 
covenant  by  latter  to  pay  purchase  money  if 
purchaser  defaults). 

(S.)  Cote  V.  Olsen,  20  W.L.R.  690,  5  S.L.R.  234,  2  W.W.R. 
54,  2  D.L.R.  392  (assignee  of  purchaser:  not  liable 
for  purchase  money). 

(0.)  Ferris  v.  Ellis,  49  O.L.R.  264,  64  D.L.R.  208  (same 
as  last  case). 

(N.S.)  Carroll  v.  Dominion  Coal,  8  E.L.R.  54  (a  covenant 
to  deliver  coal  annually  to  vendors). 

(S.)  Lamport  v.  Weber  (1923)  2  W.W.R.  1148. 

See  Aos.  385  and  456. 

416.  A  judgment  or  execution  against  a  vendor 
in  favor  of  a  third  party,  registered  or  lodged  subse¬ 
quently  to  an  assignment  by  him  of  the  contract  binds 
lio  interest  in  the  land  sold. 

(A.)  Barnes  v.  Sharp  (1924)  2  W.W.R.  462. 

'  See  Ao.  15. 

By  Purchaser 

417.  If  a  purchaser  assigns  the  contract  without 
the  vendor’s  approval  when  such  approval  is  required 
by  the  contract,  the  assignee  is  not  entitled  to  specific 
performance  against  the  original  vendor. 
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(Can.)  McKillop  v.  Alexander,  45  S.G.R.  551, 

(S.)  Goode  V.  Buro,  24  W.L.R.  569,  4  W.W.R.  1009,  6 
S.L.R.  92,  12  D.L.R.  263. 

In  Alberta  there  is  legislation  expressly  invalidating  any 
such  requirement  of  approval  (but  requiring  written  notice  to 
the  vendor  of  the  assignment),  R.S.A.  1922,  C.  133,  S.  138. 

—  But  the  assignment  is  good  as  between  assignee 
and  assignor. 

(S.)  Stewart  v.  Borm,  19  W.L.R.  166,  4  S.L.R.  260. 

—  And  the  rule  is  inapplicable  in  favor  of  a  vendor 
claiming  in  a  different  capacity,  e.g.  as  assignee  of  a 
mechanic’s  lien  against  the  property. 

(S.)  Nash  V.  Fitzpatrick  (1924)  3  W.W.R.  913  (holding 
that  a  vendor  who  becomes  assignee  of  a  mechanic’s 
lien  cannot  tack  his  claim  under  the  mechanic’s  lien 
to  his  claim  for  balance  of  purchase  price,  so  as  to 
obtain  priority  for  his  former  claim  over  a  prior 
unapproved  assignment  by  the  purchaser). 

418.  In  such  cases,  a  cancellation  notice  b}"  a 
vendor  need  not,  in  order  to  be  effective,  be  served  on 
such  assignee. 

(S.)  Bayda  v.  Canada  North  Dakota  Land  Co.,  25  W.L.R. 
159,  6  S.L.R.  133,  4  W.W.R.  1333,  13  D.L.R.  1. 

See  No.  18. 

419.  And  a  vendor  is  entitled,  as  against  such 
unapproved  assignee,  to  rectification  of  a  mistake  in 
the  reduction  of  the  original  contract  to-  writing. 

(S.)  Thompson  v.  Carr  (1924)  1  W.W.R.  925  (price 
stated  at  one-half  of  the  true  amount). 

420-  As  to  whether  the  vendor  is  entitled  to 
remove  a  caveat  filed  against  the  land  hy  such  (an 
unapproved)  assignee,  judicial  opinion  seems 
divided: 

Affirmative  Decisions : 

(B.C.)  Atlantic  Realty  Co.  v.  Jackson,  26  W.L.R  15  14 
D.L.R.  552,  18  B.C.R.  657,  5  W.W.R.  535.  ’ 

(S.)  In  re  Land  Titles  Act  (1922)  1  W.W.R.  816  15 
S.L.R.  316.  ’ 
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Negative  Decision: 

(M. )  In  re  Ivanecki  Caveat  No.  109721  (1923)  3  W.W.R. 
1022  (Galt,  J.,  so  decided,  and  the  Court  of  Appeal 
dismissed  an  appeal  by  equal  division) . 

421.  Such  a  caveat  can  be  removed  by  another 
assignee  of  the  purchaser,  though  subsequent  in  date, 
whose  assignment  is  duly  approved  by  the  vendor. 

(S.)  Re  Green  Caveat,  23  W.L.R.  57. 

/ 

422.  Absence  of  such  required  approval  entitles 
the  assignee  to  rescind  his  transaction  vdth  his 
vendor. 

(A.)  Dagenais  v.  Denis,  24  W.L.R.  441,  4  W.W.R.  839, 
11  D.L.R.  676. 

423.  Such  (unapproved)  assignee  has  an  equit¬ 
able  interest  in  the  land. 

(S.)  Fitzpatrick  V.  Fitzpatrick  (1923)  1  W.W.R.  1188. 
(Can.)  McDougall  v.  McKay,  64  S.C.R.  1. 

—  And  may  redeem  in  a  vendor’s  cancellation  action, 
and  in  the  event  of  such  redemption  the  court  will 
direct  the  vendor  to  transfer  to  the  assignee. 

(S.)  Fitzpatrick  v.  Fitzpatrick,  ante. 

(S.)  Hallson  v.  Brounstein  (1923)  3  W.W.R.  845. 

(M. )  Cf.  Nixon  V.  Logie,  4  M.R.  366. 

—  But  previous  to  such  action  the  vendor  need  not 
accept  pavment  from  such  assignee. 

Ib."^ 

—  Especially  if  such  payment  is  tendered  on  condi¬ 
tion  that  the  transfer  of  the  land  be  made  to  the 
assignee. 

(S.)  Hallson  v.  Brounstein  (1925)  3  W.W.R.  337. 

424.  Such  (unapproved)  assignee  may  be  sub¬ 
rogated  to  the  assignor’s  position  as  regards  relief 
against  forfeiture  of  monies  paid  where  the  original 
vendor  has  cancelled  the  contract  for  default  by  the 
purchaser. 

(S.)  Bayda  v.  Canada  Dakota  Land  Co.,  ante. 
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425.  If  approval  of  an  assignment  by  a  purchaser 
is  obtained  fraudulently  it  is  of  no  effect  as  between 
the  assignee  obtaining  it  and  another  assignee  of  the 
purchaser  who  has  not  obtained  the  vendor’s 
approval. 

(Can.)  McLeod  v.  Sawyer-Maasey,  46  S.C.R.  622  (the 
earlier  assignee  was  given  priority  over  a  later 
assignee  who  obtained  approval  fraudulently). 

426.  No  one  but  the  vendor  can  object  ,to  an 

assignment  by  his  purchaser  on  the  ground  of  want 
of  such  approval.  ' 

(Can.)  McLeod  v.  Sawyer-Massey,  ante. 

(Can.)  McKillop  v.  Alexander.  45  S.C.R.  551. 

427.  Such  approval  may  be  constituted  by, 

(a)  Notice  from  the  vendor  to  the  assignee  that  the 
former  will  accept  from  the  latter  payment  on 
account  of  (the  original)  purchase-monies. 

(S.)  Constantino  v.  Dick,  26  W.L.R.  741,  5  W.W.R.  1319, 
15  D.L.R.  413. 

(b)  Actual  knowledge  by  the  vendor  of  the  assign¬ 
ment  and  acceptance  by  him  of  payment  of  .purchase- 
monies  direct  from  the  assignee. 

(S.)  Scharf  V.  Warner,  24  W.L.R.  896,  4  W.W.R.  1181, 
6  S.L.R.  163. 

428.  Although  a  vendor  accepts  several  pa3anents 
from  an  assignee  of  the  purchaser,  and  gives  such 
assignee  time  for  others  and  then  conveys  to  him 
some^  of  the  lots  sold,  this  is  not  a  novation  so  as  t.o 
release  the  original  purchaser. 

(Can.)  Wilson  v.  Land  Security  Co.,  26  S.C.R,  149 
(distinguished  in 

(A.)  Kesner  v.  Lang,  17  W.L.R.  721). 

429.  But  the  vendor’s  conduct  may  be  such  as  to 
constitute  such  novation. 

(B.C.)  Hoag  V.  Kloepfer  (1918)  3  W.W.R.  633,  26  B.C.R. 
181  (“dunning”  assignee  and  not  assignor  for  a  long 
time,  etc.). 
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430.  A  prohibition  in  the  contract  of  sale  against 
assigning  the  same  without  approval  by  the  vendor, 
does  not  invalidate  a  sub-sale  made  without  such 
approval. 

(Can.)  Mosiman  v.  Carveth  (1921)  2  W.W.R.  524  (1923) 
2  W.W.R.  372. 

431.  An  assignee  of  the  purchaser  takes  subject 
to  the  true  state  of  accounts  between  the  veniior  and 
the  purchaser,  and  also  to  any  easements  or  deroga¬ 
tion  for  which  the  purchaser  was  responsible. 

(O.)  Great  West  Land  Co.  v.  Stewart,  3  D.L.R.  805,  3 
O.W.A.  1141. 

(0.)  Re  Boulton  and  Garfunkle,  6  D.L.R.  373,  23  O.W.R. 
1  (a  lessee  with  option  of  purchase  lays  out  a  lane, 
his  assignee  cannot  object  on  that  ground). 

—  Also  to  any  modification  (of  the  sale-contract) 
made  by  the  purchaser  with  the  vendor  before  notice 
to  the  latter  of  the  assignment. 

(N.B.)  Winslow  v.  Wm.  Richards  Co.,  3  E.L.R.  258,  3 
N.B.  Eq.  481  (assignment  of  an  option). 

432.  A  registered  caveat  setting  forth  the  fact  of 
such  an  assignment  is  not  notice  to  the  vendor  as  to 
such ‘assignment,  and  consequently  such  vendor  is 
protected,  notwithstanding  such  caveat,  in  making 
ids  conve3^ance  or  transfer  to  his  purchaser  instead 
of  to  the  assignee. 

(S.)  Alexander  v.  Gesner,  17  W.L.R.  184,  4  S.L.R.  111. 

Cf.  Ao.  410. 

433.  Where  a  purchaser  assigns  the  contract  of 
sale  and  the  vendor  conveys  part  of  the  land  to  the 
assignee,  the  purchaser,  if  sued  by  the  vendor,  is 
entitled  to  credit  for  the  full  amount  that  should  have 
been  collected  from  the  assignee  before  such  con¬ 
veyance,  whether  it  has  been  actually  collected  or 
not, 

(0.)  Land  Security  v.  Wilson,  22  A.R. '151. 

434.  Upon  determination  or  cancellation  of  the 
contract  of  sale  by  the  vendor  (for  default  in  pay¬ 
ment),  an  assignee  of  the  purchaser  is  liable  to  the 
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vendor  for  rent  from  the  date  of  the  determination  or 
cancellation. 

(A.)  Waters  v.  Currie  (1919)  3  W.W.R.  525,  15  A.L.R. 
49,  49  D.L.R.  213. 

435.  A  ])urchaser  can  collect  from  his  assignee, 
who  has  assumed  such  purchaser’s  obligations  to  the 
(original)  vendor,  au}^  further  sum  agreed  to  be  paid 
to  such  purchaser  for  such  assignment,  notwith¬ 
standing  that  he,  the  purchaser,  has  (in  consequence 
of  the  assignee’s  default)  quit-claimed  the  land  to 
the  (original)  vendor. 

(S.)  Wilson  V.  Zeller  (1917)  2  W.W.R.  424,  34  D.L.R. 
199. 

436.  As  to  the  burden  of  affirmative  covenants 
not  running  with  the  land  so  as  to  bind  an  assignee 
of  the  covenantor,  see  Nos.  385  and  415. 

437.  As  to  the  rights  and  interest  of  judgment- 
creditors  of  a  purchaser  who  assigns  his  contract. 
See  No.  17. 

437a.  An  assignee  of  the  purchaser  who  pays  the 
vendor  in  a  cancellation  action,  can  recover  the 
amount  so  paid  from  his  assignor,  in  so  far  as  it  is  in 
excess  of  what  is  called  for  from  him  (the  assignee) 
by  the  terms  of  the  assignment. 

(B.C.)  Southwell  v.  Williams,  4  D.L.R.  1,  21  W.L.R.  771, 
17  B.C.R.  209. 

437b.  As  to  fire-insurance  effected  by  such  an 
assignee  being  available  to  the  vendor,  see  No.  456. 

5C.  RESALE  OF  THE  LAND 
By  Purchaser 

438.  A  provision  in  the  contract  that  a  sub-sale 
by  the  purchaser  shall  not  be  binding  on  the  vendor 
Avithout  the  latter’s  consent,  does  not  prohibit  or 
invalidate  a  sub-sale  made  without  such  consent. 

(Can.)  Mosiman  v.  Carveth  (1921)  2  W.W.R.  524  (1923) 
2  W.W.R.  372. 
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439.  A  sub-purchaser  (i.e.  a  purchaser  from  the 
purchaser)  is  entitled  to  sue  the  original  vendor  for 
specific  performance  of  the  (original)  contract, 

(M.)  Sveinson  v.  Jenlvins,  19  W.L.R.  569,  21  M.R.  746. 
(A.)  Robertson  V.  Matthews,  17  W.L.R.  552. 

(O.)  Dixon  V.  Dunmore,  12  D.L.R.  549,  24  O.W.R.  774 
(where,  however,  vendor  had  agreed  with  purchaser 
to  convey  to  sub-purchaser,  and  arranged  accordingly 
with  the  latter). 

(A.)  Cf.  McCullough  V.  C.P.R.  (1920)  1  W.W.R.  663 
(holding  that  suh-piirchaser  has  a  caveatable 
interest). 

(Can.)  See,  however,  Travis-Barker  v.  Reid  (1923)  3 
W.W.R.  451. 

,(M.)  Cf.  Aixon  V.  Logie,  4  ]\LR.  366  (holding  that  if 
vendor  makes  siih-purchaser  party  to  foreclosure 
action,  he  must  convex  to  him  if  the  latter  redeems). 
Cf.  No.  423. 

—  Bnt  in  such  action  he  mnst  offer  to  pay  the 
original  vendor  the  amount  owing  tp  the  latter,’  and 
to  perform  the  original  purchaser’s  contract. 

(O.)  Smith  V.  Hughes,  5  O.L.R.  245. 

(M.)  Sveinson  v.  Jenkins,  ante. 

—  And  this  right  does  not  apply  where  the  agree¬ 
ment  expressly  prohibits  such  sub-sale. 

(S.)  Fitzpatrick  v.  Fitzpatrick  (1923)  1  W.W.R.  1188. 
(S.)  Hallson  v.  Brounstein  (1923)  3  W.W.R.  845. 

440.  In  a  foreclosure  or  cancellation  action  by  a 
vendor,  a  sub-purchaser  should  be  an  original  party, 
and  he  is  not  an  ‘‘encumbrancer”  so  as  to  be  properly 
added  as  a  party  in  the  Master’s  office. 

(M.)  Campbell  v.  Imperial,  15  M.R.  614. 

(M.)  Hobart  v.  Zalondek  (1923)  3  W.W.R.  246  (an  order 
so  adding  was  set  aside). 

(M.)  Nixon  V.  Logie,  4  M.R.  366. 

441.  A  sub-purchaser  may  be  subrogated  to 
whatever  equitable  right  the  original  purchaser  may 
have  to  relief  from  forfeiture  of  purchase-money  paid 
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upon  cancellation  the  original  vendor  for  default. 
See  7E. 

(S.)  Bayda  v.  Canada  ISTorth  Dakota  Land  Co.,  25  W.L.R. 
159,  6  S.L.R.  133,  4  W.W.R.  1333,  13  D.L.R.  1. 

By  Vendor 

442.  If  a  vendor  sells  or  transfers  the  land  to 
someone  other  than  the  purchaser,  and  such  third 
person  acquires  with  notice  of  the  prior  sale,  he,  the 
third  person,  is  in  equity  subject  to  the  following 
rights  and  remedies  on  the  |)art  of  the  original 
purchaser: 

(a)  To  an  action  for  specific  performance  of  the 
(original)  contract  of  sale. 

(O.)  Devine  v.  Griffin,  4  Grant  603. 

(O.)  O’Keefe  v.  Taylor,  2  Grant  95. 

(O.)  Clergue  v.  McKay,  6  O.L.R.  51,  23  C.L.T.  243.  ’ 

(O.)  Campbell  v.  Barrett,  32  O.L.R.  157  (where  it  was  held 
immaterial  whether  the  second  party  acquired 
absolutely  or  only  by  way  of  security). 

(B.C.)  Robinson  v.  Holmes,  5  W.W.R.  1143  (where  effect 
of  registered  lis  pendens  is  discussed). 

(0.)  Strathy  v.  Stevens,  15  D.L.R.  125,  29  O.L.R.  383. 
(Can.)  Brown  v.  Moore,  62  S.C.R.  487. 

(J\I.)  Czuack  V.  Parker,  15  M.R.  456. 

(N.S.)  Snyder  v.  Kaulbach,  27  K.S.R.  251. 

(B.C.)  Chapman  v.  Edwards,  19  W.L.R.  266,  1  W.W.R. 
59,  16  B.C.R.  334. 

—  But  the  action  is  barred  by  undue  delay  in  com¬ 
mencing  the  same  on  the  first  purchaser’s  part. 

(A.)  Crawford  v.  Patterson,  7  W.L.R.  183  (4  months). 

(b)  To  an  action  to  set  aside  the  conveyance,  or 
have  it  postponed  to  the  rights  of  the  first  purchaser. 

(0.)  Harkin  v.  Rabidon,  6  Grant  405,  7  Grant  243 
(conveyance  set  aside). 

(A.)  Ross  V.  Stovall  (1918)  2  W.W.R.  975  (conveyance 
postponed). 

(N.W.T.)  Cf.  Patterson  v.  Lane,  6  Terr.  92  (a  half-breed 
scrip  case). 
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(c)  To  an  action  to  cut 'down  tlie  absolute  title  of  the 
second  purchaser  to  a  mortgage  (if  only  a  mortgage 
was  really  intended  by  the  conveyance). 

(B.C.)  ISTelson  V.  Charleson,  26  W.L.R.  865,  19  B.G.R.  100, 
5  W.W.R.  995,  15  D.L.R.  660. 

—  This  general  principle  applies  against  a  vendor 
who  takes  a  quit-claim  deed  from  his  purchaser,  after 
the  latter  has  sold  to  a  third  person  by  a  registered 
instrument  an  interest  in  the  land  (subject  to,  and 
with  the  benefit  of,  the  provisions  in  the  original 
agreement  of  sale). 

(0.)  Strathy  v.  Stevens,  ante. 

—  The  second  purchaser  is  a  necessary  party  to  any 
action  by  the  purchaser  under  the  first  contract  for 
specific  performance  thereof. 

(R'.S.)  McDougall  v.  Allen,  55  N.S.R.  278. 

(0.  )  But  see  Tinney  v.  Wright,  16  O.W.R.  274. 

443-  Notice  of  a  prior  sale,  must,  in  order  to  have 
effect  acocrding  to  the  above  general  principle,  be: 

(a)  Actual,  and  not  merely  constructive. 

(0.)  Re  McKinley  and  McCullough,  46  »O.L.R.  537,  17 
O.W.N.  265  (holding  that  a  deed  to  A  “in  trust” 
without  further  words  regarding  the  trust  is  not 
actual  notice  of  any  particular  trust). 

(N.S.)  McDonald  v.  McDonald,  38  K.S.R.  261  (holding  a 
grantee  not  affected  by  a  notice  to  grantor). 

—  Actual  occupation  of  the  land  has  been  held  to  be 
constructive  notice  of  whatever  title  or  right  the 
occupant  may  have. 

(0.)  Attorney-General  v.  McNulty,  11  Grant  281,  581. 
(O.)  Gray  v.  Coucher,  15  Grant  419. 

(0.)  Contra  Grey  v.  Ball,  23  Grant  390. 

(O.)  Cooley  v.  Smith,  40  U.C.R.  543. 

—  But  is  not  actual  notice  thereof  (which  is  required 
in  this  behalf  by  most  Registry  Acts) . 

(0.)  Sherbonneau  v.  Jeffs,  15  Grant  574. 

(0.)  Roe  V.  Braden,  24  Grant  589. 

(0.)  Re  ]\fatch  and  Clavir,  23  O.W.R.  279. 
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(b)  Believed  (or  at  least  not  disbelieved)  by  the 
second  purchaser. 

(M.)  Shaw  V.  Bailey,  6  AV.L.R.  197,  17  ^l.R.  97  (vendor 
denied  the  prior  sale  and  the  real  estate  agent 
concerned  and  a  search  in  Registry  Office  both  tended 
to  confirm  the  denial), 

—  But  such  belief  may  be  nullified  by  subsequent 
information  of  abandonment  of  the  prior  sale. 

Horan  v.  Johnson  (1924)  2  W-W-R.  248  (first 

purchaser  told  second  purchaser  he  abandoned  and 
latter  was  consequently  held  entitled  to  a  discharge 
of  the  former’s  caveat). 

(c)  Prior  to  the  second  purchaser’s  payment  of  the 
price, 

(M.)  Cooper  V.  Anderson,  21  W.L.R.  902,  5  D.L.R.  218, 
/  1  W.W.R.  848. 

(O.)  Peebles  v.  Hyslop,  30  O.L.R.  511. 

—  And  the  second  purchaser  is  protected  only  as  to 
such  particular  payments  as  are  made  by  him  before 
he  acquires  notice  of  the  prior  sale. 

(M.)  Wallace  v.  Smart,  19  W.L.R.  787,  22  M.R.  68,  1 
D.L.R.  70. 

(Can.)  Cf.  Utterson  Lumber  Co.  v.  Rennie,  21  S.C.R.  218 
(holding  that  if  before  he  pays  and  receives  deed, 
he  gets  notice  of  an  equity  to  rectify  the  vendor’s 
deed,  he  is  not  “a  purchaser  without  notice”). 

444.  Such  notice  may  (effectually)  be  to  the 
second  purchaser’s  solicitor,  instead  of  to  the  second 
purchaser  himself. 

(0.)  Green  v.  Stevenson,  9  O.L.R.  671. 

445.  A  person  acquiring  by  quit-claim  deed  is  not 
deemed  “a  purchaser  for  value  without  notice.” 

.  (0.)  Goff  V.  Lister,  14  Grant  451. 

446.  A  person  acquiring  land  from  “a  purchaser 
for  value  without  notice”  is  himself  deemed  to  be 


5C.  Resai.e  of  the  Land 


171 


a  purchaser  of  this  (protected)  class,  notwith¬ 
standing  that  he  may  have  actual  notice  of  a  prior 
sale  when  so  acquiring. 

(O.)  Rogers  v.  Shortis,  10  Grant  243, 

(0.)  Ferguson  v.  Winsor,  11  O.R.  88. 

447.  The  doctrine  of  “purchaser  for  value  without 
notice”  has  no  application  to  a  case  of  a  sub-pur¬ 
chaser  where  the  (original)  vendor’s  deed  was 
executed  under  a  fundamental  error  as  to  its  nature 
and  contents. 

(0.)  Herchmer  v.  Elliott,  14  O.R.  714. 

448.  The  above  rule  (of  equity)  against  a  pur¬ 
chaser  with  notice  of  a  prior  sale,  is  altered  in  some 
of  the  provincial  Land  Titles  Acts  by  provision  that, 
except  in  case  of  fraud,  mere  notice  of  an  unregis¬ 
tered  interest  or  equity  shall  be  inelfectual  against  a 
(second)  purchaser  who  becomes  actually  registered 
as  owner  of  the  land. 

(Can.)  Union  Bank  and  Phillips  v.  Boulter-Waugh,  58 
SCR  385 

(A.)  O’Leary  V.  Imperial  Life  (1924)  1  W.W.R.  618. 

•  (S.)  Horan  v.  Johnson  (1924)  2  W.W.R.  248. 

449.  It  is  fraud,  within  the  meaning  of  the  above 
exception  in  such  statutory  provisions,  to  acquire 
land  with  notice  of  a  prior  sale  thereof,  and  with  the 
intention  of  depriving  the  prior  purchaser  of  his 
rights. 

(B.C.)  Chapman  v.  Edwards,  19  W.L.R.  266,  1  W.W.R. 
59,  16  B.C.R.  334. 

(M.)  Ruthenian  Church  v.  Fetsyk  (1922)  3  W.W.R.  872. 

—  And  even  where  there  is  no  such  intention,  and 
the  vendor’s  transfer  is  expressly  made  subject  to 
the  prior  agreement  of  sale,  nevertheless  the  vendor’s 
conduct  in  so  transferring  (without  the  first 
purchaser’s  approval)  has  loeen  characterized  as 
“reprehensible”  by 

(A.)  Stuart,  J.  A.,  in  Grace  v.  Knebler  (1917)  1  W.W.R. 
1213. 
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And  the  (later)  transaction  itself  as  ‘‘invalid”  by 

(Can.)  Fitzpatrick,  C.  J.,  in  the  same  case,  56  S.C.K.  1. 

(B.C.)  But  see  Solton  v.  Northern  Loan,  25  B.C.R.  529. 

See  286b. 

450.  Where  a  (second)  purchaser  of  land  buys 
without  notice  of  a  prior  sale  thereof,  and  registers 
his  agreement  or  a  caveat  based  thereon  before  the 
first  purchaser  registers,  such  second  purchaser  is 
entitled  to  priority  b_y  the  various  Eegistry  Acts  and 
Land  Titles  Acts. 

(A.)  Brooksbank  v.  Burn,  15  W.L.R.  661. 

450a.  But  even  such  innocent  second  purchaser 
may  be  ordered  (by  way  of  specific  performance  “cy 
pres”  of  the  earlier  sale)  to  pay  over  to  the  first  pur¬ 
chaser  any  balance  of  purchase  monies  owing  by 
him,  the  second  purchaser  (to  the  extent  of  the 
advance  or  profit  realized  by  the  vendor  by  the 
wrongful  second  sale). 

(Can.)  Webb  v.  Dipenta  (1925)  S.C.R.  565. 

451.  A  vendor  can  be  enjoined  at  the  instance  of 
his  purchaser  from  selling  or  offering  for  sale  or 
otherwise  dealing  with  the  land  so  sold,  in  derogation 
of  his  (first)  purchaser’s  rights. 

(N.W.T.)  Armstrong  v.  Ericson,  2  W.L.R.  185. 

(0.)  Kerry.  Hillman,  8  Grant  285. 

(S.)  Dobson  V.  Doumani,  9  W.L.R.  692. 

(B.C.)  But  see  Christie  v.  Fraser,  10  B.C.R.  291  (where 
an  interim  injunction  was  refused:  Drake,  J.  A., 
dissenting) . 

—  And  a  plan  of  subdivision  (involving  dedication 
to  the  public  of  streets  and  lanes)  cannot  be  effectu¬ 
ally  registered  by  a  vendor  without  his  purchaser’s 
approval.  ,  1 

(A.)  Magrath  v.  Countryman,  22  D.L.R.  684. 

451a.  A  purchaser,  in  case  of  wrongful  resale  b}" 
his  vendor  to  a  third  party,  is  entitled  to  (full) 
damages  against  the  vendor. 
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(A.)  Smart  v.  McIntosh,  22  W.L.K.  883. 

(A.)  Morrow  V.  Langtou  (1919)  3  W.W.R.  897  (vendor 
conveyed  to  a  prior  optionee,  whose  option  was 
unenforceable  for  want  of  consideration). 

(O.)  McIntyre,  v.  Stockdale,  27  O.L.R.  462,  23  O.W.R. 
586.'^ 

(S.)  Munroe  v.  Hoeschen,  29  W.L.R.  545,  20  D.L.R.  485, 
7  S.L.R.  265. 

(B.C.)  Horsnail  v.  Shute  (1921)  3  W.W.R.  270,  30  B.C.R. 
189. 

(S.)  Mitchell  V.  Wilson,  20  W.L.R.  671,  2  W.W.R.  124, 
5  S.L.R.  161,  2  D.L.R.  714. 

(0.)  Clergue  v.  McKay,  6  O.L.R.  51,  23  C.L.T.  243.  j 

(0.)  Forsyth  v.  Johnson,  14  Grant  639.  ' 

(A.)  Sanford  v.  Murray,  2  A.L.R.  87. 

(S.)  Alexander  V.  Gesman,  17  W.L.R.  184,  4  S.L.R.  111. 

(A.)  Allan  v.  Riopel,  26  W.L.R.  248,  14  D.L.R.  811,  5 
W.W.R.  712,  7  A.L.R.  65. 

(0.)  Pierce  v.  Small,  10  U.C.C.P.  161. 

(M.)  Chapman  v.  Kess  (1923)  4  D.L.R.  624. 

5D.  FIRE  INSURANCE 

» 

.  452.  Where  a  purchaser  covenants  to  ensure  the 
property,  with  loss  payable  to  Ms  vendor,  and  the 
insurance  becomes  payable,  the  vendor  is  entitled  to 
such  money  as  security  for  the  price. 

(O.)  Scott  V.  Crinnian,  43  O.L.R.  430,  44  D.L.R.  20. 

_  Such  a  covenant  constitutes  an  equitable  assign¬ 
ment  of  the  insurance-monies. 

(O.)  Greet  v.  Citizen  Insurance,  5  A.R.  596. 

(A.)  Re  McCloud  and  Dome  Furniture  Co.  (1923)  1 
W.W.R.  968. 

453.  In  such  case,  a  vendor  is  not  obliged  to  apply 
the  insurance  monies  to  overdue  instalments  of  the 
purchase-price. 

(0.)  Edmonds  v.  Hamilton,  Provident  &  Loan  Soc.,  18 
A.R.  347. 
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454.  And  lie  is  not  entitled  to  apply  the  same  to 
instalments  of  purchase-money  not  yet  due. 

(0.)  Scott  V.  Crinnian,  ante  (the  money  was  directed  to  be 
paid  into  court,  if  the  parties  could  not  agree  as  to 
disposal). 

455.  Fire  insurance,  effected  by  a  vendor,  does 
not  make  the  insurer  liable  to  the  purchaser  for 
injury  sustained  by  the  latter,  unless  the  latter’s 
interest  is  expressly  defined  in  the  policy. 

(0.)  Keefer  v.  Phoenix,  26  A.R.  277. 

456.  A  covenant  to  insure  does  not  run  with  the 
land  so  as  to  bind  an  assignee  of  the  purchaser,  and, 
in  case  of  assignment  by  the  purchaser,  the  vendor 
has  no  claim  on  the  insurance  effected  by  the  assignee 
in  his  own  name,  where  the  assignee  agrees  to  assume 
the  assignor’s  covenant  to  insure,  only  on  condition 
of  the  vendor  accepting  and  approving  the  assign¬ 
ment,  and  the  vendor  does  not  so  accept  or  approve. 

(S.)  Lampert  v.  Weber  (1923)  2  W.W.K.  1148. 

See  Ko.  415. 

456a.  If  a  vendor  definitely  undertakes  to  look 
after  insurance  on  the  property  (though  the  written 
contract  places  that  obligation  on  the  purchaser) ,  he 
will  be  chargeable  (to  the  extent  of  the  unpaid 
balance  of  purchase  money)  with  any  loss  resulting 
from  his  neglect  to  do  so. 

(S.)  Moiitreiiil  v.  Tremblay  (1925)  2  W.W.R.  644. 

5E.  JUDGMENT  (AFTER  SALE)  AGAINST 
VENDOR  OR  PURCHASER  BY  THIRD  PERSON 

457.  As  to  the  effect  of  such  a  judgment  (regis¬ 
tered,  or  in  the  form  of  a  duly-lodged  fi.  fa.  lands) 
see  Nos.  14-18. 

5F.  MECHANIC’S  LIENS  AND  MUNICIPAL 
SEED-GRAIN  LIENS  CREATED 
BY  PURCHASER 

457a.  A  person  suplying  labor  on  or  lumber  used 
in  a  building  (erected  upon  land  agreed  to  be  sold) 
at  the  request  of  the  purchaser  or  a  sub-purchaser  of 
the  land,  will  have  priority  for  the  price  of  the 
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lumber  or  the  value  of  the  labor  over  the  lien  of  tlie 
vendor  for  unpaid  purchase-monies  to  the  extent  of 
the  enhancement  of  the  value  of  the  land  effected  by 
such  lumber  or  labor. 

(M.)  Dure  v.  Eoed  (1917)  1  W.W.R.  1395,  27  M.R.  417 
(outlines  procedure  for  working  out  tkis  right 
where  lienholders  are  added  as  encumbrances  in 
vendor’s  action  for  foreclosure). 

457b.  Where  a  purchaser  erects  a  building  upon 
land  agreed  to  be  sold,  the  vendor  of  the  land  does 
not  prejudice  his  (the  vendor’s)  position  toward  a 
mechanic’s  lien  arising  from  such  erection  by  giving 
a  transfer  of  the  land  to -his  purchaser  and  taking  a 
mortgage  from  the  latter  for  an  unpaid  balance  of 
purchase  money,  and  the  mechanic’s  lien  does  not  by 
reason  of  the  transfer  bind  any  more  than  the 
enhanced  value  of  the  land. 

(A.)  O’Brien  V.  Clauson  (1923)  2  W.W.R.  895. 

457c.  In  case  of  such  erection,  it  is  necessary,  in 
order  to  give  a  material-man  or  laborer  full  priority 
(as  distinguished  from  priority  to  the  extent  of 
enhancement  only)  over  the  vendor  of  the  land  on 
which  the  building  is  erected,  that  there  be  some 
jDrivity  or  consent  on  the  part  of  the  vendor  as  to 
the  erection  of  the  building  (i.e.  some  kind  of  direct 
dealing  between  the  vendor  and  the  lien  claimant) . 

(0.)  Gearing  v.  Robinson,  27  A.R.  364. 

(0.)  Orr  V.  Robertson,  23  D.L.R.  17. 

(0.)  Marshall  Brick  Co.  v.  Irving,  35  O.L.R.  542. 

(Can.)  Marshall  Brick  v.  York  Farmers,  Colonization  Co., 
54  S.C.R.  569. 

(S.)  Thoreson  V.  Zumwalt  (1922)  2  W.W.R.  959,  15  S.L.R. 
225. 

(S.)  Michaelis  v.  Ryan  (1924)  1  W.W.R.  401. 

—  And  a  provision  in  an  agreement  of  sale,  that  the 
purchaser  should  build  in  a  certain  year  provided 
there  be  ‘‘no  crop  failure,”  is  insufficient  to  establish 
such  privity  or  consent  where  out  of  a  90  acre  crop 
the  yield  was  only  550  bushels. 

(S.)  Thoreson  v.  Zumwalt,  ante. 
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—  So,  too,  is  a  provision  insufficient  which 
authorizes  the  purchaser  to  build  a  house  on  the  laud 
at  his  own  expense,  (even  though  the*  erection  may 
affect  his  terms  of  payment  of  purchase  money) . 

(A.)  Rogers  v.  Jacobs  (1924)  2  W.W.R.  1128. 

—  And  a  provision  allowing  the  making  of  altera¬ 
tions  to  a  house  by  the  purchaser  is  not  a  “^‘request” 
for  such  alterations,  within  the  meaning  of  that 
expression  in  the  Mechanic ’s  Lien  Act. 

(S.)  Michaelis  v.  Ryan,  ante. 

457d.  A  mechanic ’s-lien  holder  has  a  right  to  pay 
up  the  unpaid  purchase  money,  to  prevent  foreclosure 
or  cancellation  by  the  vendor  of  the  land  on  which  the 
mechanic’s  lien  attaches. 

(S.)  Whitlock  V.  Loney  (1917)  3  W.W.R.  971. 

(M.)  Dure  V.  Roed,  ante. 

(S.)  Sun  Life  v.  Imperial  Lumber  Co.  (1923)  3  W.W  R 
1136. 


457e.  But  the  holder  of  a  mechanic’s  lien  against 
land  has  no  right  as  against  an  unpaid  vendor  of  such 
land,  to  remove  therefrom  the  building  on  which  the 
former  has  such  lien. 

(S.)  Sun  Life  v.  Imperial  Lumber  Co.,  ante. 


457f.  A  vendor,  who  pays  off  a  mechanic’s  lien 
attaching  upon  the  land  agreed  to  be  sold,  has  no 
right  to  add  the  amount  of  such  payment  to  his  claim 
for  purchase  money  under  the  agreement  of  sale. 

(S.)  Fitzpatrick  v.  Fitzpatrick  (1923)  1  W.W.R.  1188. 

457g.  Whether  a  purchaser  of  land  can  create  a 
valid  lien  on  the  crop  upon  such  land  for  seed-grain 
advances  by  the  municipality  in  which  the  land  is 
situate  depends  on  the  language  of  the  particular 
provincial  statute  on  the  subject. 

—  In  Manitoba  he  can.  . 

(M).  Leistikow  V.  Ritchot  (1923)  1  W.W.R.  1101  (1923) 


—  In  Saskatchewan  he  cannot. 

(S.)  Shebley  v.  R.M.  of  Mervin  (1922) 
S.L.R.  181.  ^ 


1  W.W.R.  384,  15 
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PART  6. 

COMPLETION 

Section  Nos. 

6A.  Payment  .  (458-515) 

Conditions  Precedent  .  458-467 

To  Whom  .  468-474 

Where  . *. .  475 

Bank  Exchange  .  476 

Interest  .  477-483 

Tender  .  484-486 

Form  of  (Other  than  Cash)  .  487-489 

Where  Title  is  Encumbered  .  490-495 

Extension  of  Time,  Prepayment  and  Acceleration  496-502 

Set-off  by  Purchaser  .  503-506 

Tacking  by  Vendor  .  507 

Miscellaneous  .  508-513 

6B.  Conveyance  (Including  Production  and  Perfecting  of 

Title)  ‘  . ■ .  (514-564) 

Production  of  Title  . '  514 

Preparation  and  Tender  of  Conveyance  .  515-521 

Form  of  Conveyance  .  ’  522-529 

Registration  of  Prior  Instruments  .  530-533 

Evidence  and  Muniments  to  be  Produced  by  Vendor  534-543 

Defects  in  Title  ; . .  544-559 

Rescission  for  Non-Conveyance  or  Non-Perfecting 

of  Title  . 560-563 

Damages  for  Delay  in  Conveying  .  564 

6C.  Abatement  of  Purchase  Price  .  (565-583) 

When  Allowed  .  565-577 

When  Not  Allowed  . ' .  578-583 

6D.  Rights  After  Conveyance  . ' .  (584-609) 

Remedy  for  Matters  Prior  Thereto  .  584-594 

General  Rights  Arising  Out  of  the  Conveyance  .  .  595-598 

Indemnity  by  Purchaser  Against  Encumbrances 

Assumed  .  599-604' 

Enforcing  Restrictive  Covenants  .  605-609 


6A.  PAYMENT 
Conditions  Precedent 

458.  It  is  only  when  a  purchaser  has  accepted 
the  title  of  his  vendor,  or  in  the  contract  has  agreed 
to  pay  irrespectively  of  the  vendor  having  title,  that 
the  court  will  decree  payment  of  the  purchase-monies 
without  the  vendor  having  first  produced  a  good  title, 
if  it  is  demanded. 

(S.)  Shroeder  v.  Manville,  30  W.L.K.  528,  Y  W.W.E.  1376, 
21  D.L.K.  189,  8  S.L.R.  83. 
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459.  And  as  long  as  a  vendor  fails  in  such  pro¬ 
duction,  his  purchaser  is  not  in  default  for  refraining, 
on  the  ground  of  such  non-production,  from  paving 
purchase-money  h.y  a  stipulated  date. 

(B.C.)  Tuhten  v.  Loewen,  13  W.L.R.  374. 

(S.)  Rackner  v.  Armstrong  (1924)  1  W.W.R.  261. 

(Can.)  Per  Anglin,  J.  in  Langan  v.  Xewberry,  47  S.C.R. 
114. 

Cf.  No.  494. 

—  Even  though  time  is  of  the  essence  of  the 
agreement. 

(Can.)  Newberry  v.  Langan,  47  S.C.R.  114  (where  Duff, 
J.,  held  that  in  British  Columbia  in  the  case  of  land 
not  under  the  Land  Titles  Act,  a  solicitor’s  abstract 
must  be  produced  by  the  vendor  as  in  England). 

—  This  applies,  in  a  sale  on  instalments,  to  even  the 
first  one. 

(B.C.)  Townend  V.  Graham,  6  B.C.R.  539. 

(0.)  Thompson  v.  Brunskill,  7  Grant  542. 

(0.)  Gamble  v.  Gummerson,  9  Grant  193.  , 

(0.)  Cameron  v.  Carter,  9  O.R.  426. 

460.  But  this  rule  does  not  apply  to  the  cash  or 
‘‘down”  payment. 

(Can.)  Cushing  v.  Knight,  46  S.C.R.  555  (holding  that  the 
consideration  for  this  payment  is  the  mere  execution 
of  the  agreement  by  the  vendor,  and  that  the  payment 
must  be  without  any  title  whatever  being  shown). 

(0.)  And  see  Doumani  v.  Reynolds,  54  O.L.R.  8. 

461.  Where  a  purchaser  has  accepted  the  title, 
he  must  pay  the  price  without  production  of  title. 

(0.)  McDermid  v.  McDermid,  8  P.R.  28. 

462.  A  purchaser  cannot,  as  a  condition  precedent 
of  paying  intermediate  instalments  of  purchase- 
money,  require  the  vendor  to  pay  all  arrears  under 
the  latter’s  own  prior  purchase  of  the  land. 

(S.)  Alcllvenna  v.  Goss,  3  D.L.R.  690,  21  W.L.R.  180,  2 
W.W.R.  285. 

463.  Eurnishing  an  abstract  of  the  title  is  not  a 
condition  precedent  to  a  vendor’s  right  of  action  for 
purchase-money,  unless  such  abstract  is  demanded. 

(S.)  Maybery  v.  Williams,  15  W.L.R.  553,  3  S.L.R.  350. 
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464.  Where  his  covenant  in  the  contract  requires 
a  vendor  to  convey  “on  payment,”  he  can  sue  on 
the  purchaser’s  covenant  for  payment  without 
tendering  the  conveyance,  and  the  latter  must  paj^ 
the  price  before  he  can  sue  for  the  conveyance:  the 
two  covenants  being  independent  of  each  other. 

(O.)  Burns  v.  Boyd,  19  tJ.C.R.  547. 

(0.)  Wittrock  V.  Wilson,  19  U.C.R.  391. 

(O.)  McDonald  v.  Murray,  2  O.R.  573. 

(A.)  Krom  v.  Kaiser,  3i  W.L.R.  742,  8  W.W.R.  239,  8 
A.L.R.  281. 

(B.C.)  Foot  V.  Mason,  3  B.C.R.  146. 

(0.)  McRae  v.  Barker,  9  O.R.  1. 

(S.)  Maybery  v.  Williams,  ante. 

(M.)  McArthur  v.  Leckie,  9  M.R.  110. 

(0.)  Tisdale  V.  Dallas,  11  U.C.C.P.  238. 

(M.)  Sword  V.  Tedder,  13  M.R.  572,  21-C.L.T.  546. 

465.  A  purchaser  must  pay  instalments  of  the 
price  as  agreed,  notwithstanding  that  the  property 
is  subject  to  a  mortgage  which  the  vendor  is  under 
obligation  to  pay  off  at  a  date  not  yet  arrived. 

(O.)  Leslie  v.  Preston,  7  Grant  434. 

—  And  notwithstanding  that  there  are  registered 
judgments  against  the  vendor. 

(0.)  Shaw  V.  Ross,  17  U.C.R.  257. 

—  But  see  Xos.  490-495  as  to  the  purchaser’s  protec¬ 
tion  in  such  cases:  also  No.  268. 

466.  The  tendency  of  the  courts  is  to  construe 
mutual  covenants  for  completion  of  a  contract  of  sale 
as  dependent  on  each  other,  i.e.  to  hold  the  final 
payment  and  the  conveyance  to  be  concurrent  and 
reciprocal  acts. 

(O.)  McDonald  v.  Murray,  11  A.R.  124  (a  balance  of  the 
price  w'as  to  remain  on  mortgage  and  it  was  held  that 
the  covenant  to  pay  was  dependent  on  the  covenant  to 
convey). 

467.  Production  of  a  promissory  note  given  for 
ljurchase  money  will  be  ordered  by  the  court  Itefore 
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a  purchaser  is  required  to  pay  the  portion  of  the  price 
represented  thereby. 

(0.)  Crooks  V.  Glenn,  8  Grant  239. 

To  Whom 

468.  Payment  to  a  vendor  is  not  invalidated  by 
the  fact  that  he  has  assigned  the  contract,  unless  the 
purchaser  had  notice  thereof,  at  the  time  of  the 
pajunent. 

(Can.)  Grace  v.  Kuebler,  56  S.C.R.  1.  ' 

—  And  registration  of  a  caveat  by  the  assignee 
(stating  the  fact  of  such  assignment)  does  not 
amount  to  such  notice. 

(Can.)  Ib. 

468a.  As  to  cases  of  encumbrances,  see  Nos. 
490-495. 

469-  An  agent  to  solicit  buyers  and  to  receive 
from  the  purchaser  the  ^‘initial’’  or  ‘'down ”  payment 
has  no  implied  authority  to  receive  deferred  instal¬ 
ments  of  the  price. 

(A.)  Denton  v.  Goodman  (1922)  1  W.W.E.  117. 

(A.)  Simson  v.  Young  (1917)  1  W.W.R  1141. 

See  later  report  of  this  case  in  56  S.C.R.  388  where 
tender  to  such  a  person  was  held  justified  when  that 
person  had  been  held  out  as  agent  to  receive. 

—  And  an  agent  to  complete  a  contract  of  sale  is  not 
an  agent  to  receive  the  price  or  any  part  thereof. 

(O.)  Hendry  v.  Wismar,  19  O.W.R.  254. 

(0.)  Brown  v.  Smart,  1  E.  &  A.  148. 

(N.B.)  See  Cheeseman  v.  Corey,  15  D.L.R.  445  (as  to 
conveyancers). 

470.  Payment  to  a  receiver  of  the  property 
appointed  by  the  court  pendente  lite,  is  equivalent  to 
payment  to  the  vendor. 

(S.)  Wahl  V.  Nugent  (No.  2)  (1924)  1  W.W.R.  49. 

471.  Where  the  purchase  is  made  in  bona  fide 
ignoiance  of  the  fact  that  the  vendor  is  a  trustee  for 
another,  against  which  latter  person  there  is  a  regis¬ 
tered  judgment,  the  purchaser  need  not,  on  learning 
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of  the  judgment,  pay  the  balance  to  the  judgment- 
creditor,  but  is  protected  in  paying  the  same  to  the 
vendor. 

(M.)  Cooper  v.  Anderson,  21  W.L.R.  902,  5  D.L.R.  218, 

1  W.W.R  848. 

(M.)  Bain  v.  Pitfield,  33  W.L.R.  681. 

—  And  such  vendor-trustee  is  protected  in  paying 
the  proceeds  of  his  sale  to  his  cestui  qui  trust  unless 
he  is  previously  actually  notified  of  the  registered 
judgment  against  the  latter. 

(M.)  Robinson  v.  McCauley,  23  M.R.  781. 

472.  Payment  to  a  vendor  is  constituted  by  pay¬ 
ment  for  him  into  a  chartered  bank  at  the  place 
named  therefor  in  the  contract  if  neither  the  vendor 
nor  any  agent  of  his  is  at  such  place. 

(S.)  Best  V.  Jenkins  (1921)  1  W.W.R.  527,  14  S.L.R. 
153. 

See  Mos.  481  and  485. 

473.  A  purchaser  will  be  liable  to  a  subsequent 
encumbrancer  of  the  land  (of  whom  he  receives  notice 
before  payment)  to  the  extent  of  any  purchase 
monies  he  pays  (after  such  notice)  to  the  vendor 
without  the  encumbrancer’s  consent. 

(M.)  Gillespie  v.  Wells,  21  W.L.R.  231,  22  M.R.  355,  2 
W.W.R.  272. 

474.  Where  a  vendor’s  agent  gives  the  deed  to  the 
purchaser  on  the  strength  of  the  latter  promising  to 
pay  the  price  to  the  agent,  ithe  agent  can  sue  the 
purchaser  in  his  own  name  for  such  payment. 

(JnT.B.)  Anderson  v.  Fawcett,  24  ISl.B.R.  213. 

'  Where 

475.  Where  no  special  place  of  payment  is  fixed  ' 
by  the  contract,  it  is  to  be  made  at  the  vendor’s 
residence. 

(P.C.)  Pearson  v.  O’Brien,  22  W.L.R.  703,  4  W.W.R.  342. 

—  But  a  special  place  may  be  so  fixed  by 
unplication. 
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(Can.)  Simson  &  MacFarlane  v.  Young  (1918)  2  W.W.R. 
63  (1917)  1  W.W.R.  1141,  56  S.C.R.  388  (where 
such  place  was  held  to  be  sufficiently  indicated  by 
the  fact  of  the  contract  having  been  made  there  and 
the  registry  office  being  there  and  payment  being 
agreed  to  be  made  immediately  upon  registration  of 
transfer) . 

Bank  Exchange 

476.  Where  payment  of  purchase-money  is,  by 
the  contract,  to  be  made  in  ‘‘gold  or  its  equivalent,’^ 
the  purchaser  must  pay  the  current  rate  of  Itank 
exchange. 

(M.)  White  V.  Benard  (1921)  1  W.W.R.  719. 

/ 

Interest 

477.  Interest  is  in  general  chargeable  from  the 
time  when  the  purchaser  takes  possession  of  the  land 
or  might  safely  and  prudently  do  so.  See  No.  392. 

478.  When  the  contract  provides  for  interest 
from  the  time  the  conveyance  is  ready,  a  purchaser 
cannot  escape  it, 

(a)  By  reason  of  a  defect  in  the  conveyance,  if  it  is 
promptly  rectified. 

(Can.)  Stevenson  v.  Davis,  23  S.C.R.  629. 

Or  (b)  by  reason  of  delay  in  conveying,  owing  to 
some  of  the  vendors  being  infants. 

(Can.)  Ib. 

479.  So,  too,  where  the  contract  fixes  a  date  for 
interest  cominencing,  the  purchaser  is  lialtle  for  it, 
notwithstanding  delays  beyond  that  date  in  com¬ 
pleting  title  owing  to  difficulties  without  actual 
misconduct  on  the  vendor’s  part. 

(0.)  In  re  Dingman  and  Hall’s  Contract,  17  A.R.  398. 

480.  Although  a  contract  says  that  interest  is  to 
be  paid  “if  from  any  cause  whatever  the  price  is  not" 
paid  at  the  specified  date,”  still  interest  is  not 
chargeable  during  such  time  as  the  vendor. 
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(a)  Fails  to  give  a  proper  deed. 

(Can.)  Hayes  v.  Elmsley,  23  S.C.R.  623. 

Or  (b)  is  wrongly  suing  for  rescission. 

(Can.)  Ib. 

Or  (c)  is  (in  general)  wilfully  defaulting  in  his  part 
of  the  contract. 

(Can.)  Ib. 

481.  Interest  ceases  to  run  against  the  purchaser 
upon  his  depo'siting  the  purchase  money  in  a  char¬ 
tered  bank  with  a  notice  to  the  vendor  that  it  is  there 
subject  to  his  order  upon  execution  and  delivery  of  a 
deed. 

(S.)  Quinlan  v.  O’Connell,  16  W.L.R.  238,  4  S.L.R.  61. 
See  iSTos.  472  and  485. 

—  But  not  without  such  notice. 

(Can.)  Stevenson  v.  Davis,  ante. 

482.  Where  interest  at  a  rate  greater  than  the 
statutory  rate  is  provided  for  by  the  agreement,  but 
not  in  language  clear  enough  to  apply  to  arrears,  the 
court  may  nevertheless  allow  the  extra  rate  on  the 
arrears,  under  a  provision  in  the  provincial  Judica¬ 
ture  Act  empowering  it  to  ‘Award  compensation  by 
way  of  interest.” 

(A.)  Kennedy  v  .Inman  (1920)  3  W.W.R.  564,  16  A.L.R. 
330. 

483.  Without  a  special  enabling  statute,  the  court 
cannot  relieve  against  a  compound-interest  clause. 

(0.)  Henderson  v.  Dickson,  9  Grant  379. 

Tender 

484.  Tender  of  purchase  monies  requires  actual 
production  thereof,  unless  the  vendor  either 
expressly  or  by  implication  dispenses  therewith. 

(A.)  Choma  v.  Chmelik  (1919)  1  W.W.R.  948. 

(S.)  Hart  V.  Johnston,  10  W.W.R.  224,  34  W.L.R.  225,  9 
S.L.R.  201. 
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484a.  There  is  such  an  implication  where  the 
purchaser  offers  to  pay  such  monies  and  the  vendor 
refuses  to  accept  the  same. 

(M.)  McKiw  V.  Rutherford  (1921)  2  W.W.R.  329. 
(IST.W.T.)  Rousech  v.  Schindler,  7  Terr.  92. 

—  Or,  where  the  vendor  denies  the  execution  of  the 
contract  of  sale. 

Ib. 

—  Or  claims  the  contract  has  been  terminated 
(C.)  Brown  v.  Roberts,  1  W.W.R.  987,  17  B.C.R.  16. 

(0.)  iSTorman  v.  McMurray,  10  D.L.R.  757  (exchange). 

—  Or  has  disposed  of  the  property. 

(S.)  Marvis  v.  Blasdell,  13  W.L.R.  423,  3  S.L.R.  64. 

(M.)  Gillespie  v.  Wells,  21  W.L.R.  231,  22  M.R.  355,  2 
W.W.R.  272. 

(S.)  Smeaton  v.  Lynn,  18  W.L.R.  409,  4  S.L.R.  187. 

(B.C.  )  Smith  V.  Mitchell,  3  B.C.  450. 

—  Or  so  refuses  to  convey  as  to  render  tender  of  the 
money  futile. 

^(S.)  Maloney  V.  Whitlock,  7  W.L.R.  460,  1  S.L.R.  41. 

(B.C.)  Brown  v.  Roberts,  17  B.C.  171. 

—  Ot  refuses  to  give  a  conveyance  except  one  con¬ 
taining  an  unwarranted  clause- 

(S.)  Maloney  v.  Whitlock,  ante. 

(0.)  Bisnett  v.  Teskey,  12  O.W.R.  18  and  336. 

485.  Where  a  vendor  under  a  crop  pa}Tnent  agree¬ 
ment  refuses  to  accept  delivery  of  his  share  at  the 
proper  place,  or  to  give  any  directions  as  to  its 
disposal,  the  purchaser  is  entitled  to  sell  the  crop  and 
pay  the  proceeds  into  a  chartered  bank  with  notifica¬ 
tion  thereof  to  the  vendor,  and  he  cannot  then  be 
regarded  as  in  default. 

(S.)  Todd  V.  Lundell,  6  W.W.R.  1197. 

See  Nos.  472  and  481. 

486.  A  trifling  shortage  in  a  tender  of  the  pur¬ 
chase  money  due  for  a  conveyance  is  not  enough  to 
disentitle  the  purchaser  to  a  decree  for  specific  per- 
fomiance  of  the  contract  (the  maxim  “lex  de 
minimis  non  curat”  being  applicable). 

(M.)  Gillespie  v.  Wells,  21  W.L.R.  231,  22  M.R.  355, 
2  W.W.R.  272  (a  shortage  of  $2.20  on  $167). 
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Form  of  (Other  than  Cash) 

487.  If  part  of  the  purchase  price  is  payable  by 
delivery  of  chattels  or  conveyance  of  (other)  land, 
and  the  purchaser  deliberately  parts  with  the  same 
to  a  third  person,  the  vendor’s  damages  will  be  fixed 
at  the  agreed  or  nominal  value  of  such  chattels  or 
(other)  land,  and  not  at  the  actual  value  thereof. 

(O.)  Jones  V.  Dale,  16  O.R.  717. 

—  But  it  is  otherwise,  where  the  purchaser’s 
inability  to  convey  or  deliver  arises  through  bona 
fide  mistake  on  his  part. 

(M.)  Silvert  v.  Carlson,  28  W.L.R.  413,  17  D.L.R.  714, 
24  M.R.  790  (the  purchaser  named  lots  which  he  did 
not  own  by  mistake  for  one  which  he  did  own). 

—  Where  the  contract  merely  gives  the  purchaser 
an  option  of  paying  part  of  the  price  by  a  conveyance 
of  other  land,  then  upon  his  failure,  from  whatever 
cause,  to  comply  with  the  terms  of  the  option,  he 
must  pay  the  full  amount  of  the  price  in  cash. 

(M.)  Bergman  v.  Cook,  21  W.L.R.  833,  2  W.W.R.  738, 
22  M.R.  435,  5  D.L.R.  233. 

488.  So,  too,  must  the  purchaser  pay  the  agreed 
or  nominal  value  of  land  which  he  defaults  in  con¬ 
veying  as  jiart  of  his  purchase  price  where  he  has 
received  Ms  conveyance  from  the  vendor. 

(Can.)  Webster  v.  Snider,  45  S.C.R.  296. 

(M.)  Grahajn  v.  Dremen,  9  W.L.R.  641  (purchaser 
assigned  to  vendor  an  agreement  of  sale  which  had 
previously  been  cancelled). 

489.  Where  a  crop-payment  agreement  provides 
for  a  vendor  directing  the  time  and  manner  of 
delivery  of  his  share  of  the  crop,  the  purchaser,  if  he 
fails  to  plant  a  crop  at  all,  cannot  excuse  his  default 
on  the  ground  of  failure  by  the  vendor^  to  give  such 
directions. 

(S.)  Weiss  V.  Rhodes,  18  W.L.R.  194. 

Where  Title  is  Encumbered 

490.  If  there  are  encumbrances  against  land  pay¬ 
able  by  a  vendor  of  the  land,  the  purchaser  is  entitled 
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to  be  secured  against  them,  by  payment  of  his  instal¬ 
ments  of  purchase-money  into  court. 

(0.)  Armstrong  v.  Auger,  21  O.R.  98. 

(0.)  Cameron  v.  Carter,  9  O.R.  426. 

(B.C.)  Bostwick  v.  Coy,  21  B.C.R.  478. 

(S.)  Maybery  V.  Williams,  15  W.L.R.  553,  3  S.L.R.  350. 

(S.)  Keinbolz  v.  Hansford,  10  W.L.R.  534,  2  S.L.R.  86. 

(O.)  Fuller  v.  Maynard,  5  D.L.R.  520,  22  O.W.R.  809. 

(A.)  Traunweiser  v.  Johnson,  31  W.L.R.  710,  23  D.L.R. 
70,  'll  A.L.R.  224,  8  W.W.R.  1028  (a  certificate 
of  judgment  was  registered  against  the  vendor  after  ' 
the  agreement  for  sale). 

But,  as  far  as  Manitoba  is  concerned,  this  jurisdic¬ 
tion  seems  to  have  been  questioned  by  two  out  of  the 
four  judges  in  the  Court  of  Appeal  in 

(M.)  Hartt  v.  Wishard,  18  M.R.  376,  9  W.L.R.  519. 

—  Or,  the  court  may  order  the  vendor  to  give  other 
security  for  a  good  title  being  forthcoming. 

(O.)  Armstrong  v.  Auger,  ante. 

(0.)  Cameron  v.  Carter,  ante. 

^  —  A  vendor,  where  the  title  is  encumbered,  is  not 
entitled  to  specific  performance  or  judgment  for  the 
price,  unless  it  appears  to  the  court  that  it  can  (as  by 
a  suitable  application  of  the  payments)  protect  the 
purchaser  against  loss  by  reason  of  the  encumbrance, 
and  the  latter  should  not  be  left  to  rely  merely  upon 
the  vendor’s  personal  responsibility  for  the  stipu¬ 
lated  title  being  foythcoming  at  the  right  time. 

(S.)  Alcock  V.  Kohls  (1921)  3  W.W.R.  254. 

(A.)  Kiblock  V.  Ross,  8  W.L.R.  792. 

See  Ko.  493. 

491.  But  a  purchaser  cannot  be  compelled  to  thus 
pay  into  court  or  accept  such  security,  where  the 
encumbrance  does  not  mature  until  after  the  date 
fixed  by  the  agreement  for  completion  thereof. 

(M.)  Brandon  v.  Hanna,  11  W.L.R.  101,  19  M.R.  8 
(holding  that  lie  can  in  such  case  repudiate  or  resist 
specific  performance). 

492.  Nor  can  a  purchaser  be  so  compelled,  where 
the  vendor  owes  a  balance  under  a  prior  agreement 
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of  sale  whereby  he  holds  the  property:  such  balance 
not  being-  an  “encumbrance”  within  the  foregoing 
and  the  succeeding  sections,  and  the  purchaser  not 
being  obliged  to  make  a  title  for  his  vendor, 

(A.)  Greene  v,  Appleton,  25  D.L.R.  333,  8  W.W.R.  867, 
31  W.L.R.  548,  9  A.L.R.  36. 

(A.)  Krom  v.  Kaiser,  31  W.L.R.  742,  8  W.W.R.  239,  8 
A.L.R.  287. 

(S.)  But  see  Queen’s  Park  v.  Levinik  (1918)  1  W.W.R.  549 
(registered  owner  at  instance  of  plaintiff-vendor 
deposited  in  court  a  transfer  in  favor  of  purchaser- 
defendant  to  be  delivered  to  latter  on  payment  to 
owner). 

9 

493.  A  purchaser,  when  sued  by  his  vendor, 
is  entitled,  and  in  a  proper  case  will  be  ordered,  to 
pay  the  purchase  money  into  court,  to  be  held  until 
the  title  is  perfected,  or  to  be  paid  out  for  the 
purpose  of  perfecting  it. 

(0.)  O’Keefe  v.  Taylor,  2  Grant  95  and  305. 

(O.)  Thompson  V.  Brunskill,  7  Grant  542. 

(0.)  Chantler  v.  Ince,  Ib.  432. 

(0.)  Warded  v.  Trenouth,  24  Grant  465. 

(S.)  Keinholz  v.  Hansford,  10  W.L.R.  534,  2  S.L.R.  86. 

(B.C. )  Sutcliffe  V.  Smith,  21  W.L.R.  326,  7  D.L.R.  861. 

See  Ko.  490. 

494.  Under  such,  circumstances,  the  vendor,  not 
being  entitled  to  have  the  purchase  monies  paid 
direct  to  him,  cannot  “foreclose,”  determine,  cancel 
or  rescind  the  contract  for  the  purchaser’s  failure  or 
refusal  to  so  pay. 

(S.)  Keinholz  v.  Hansford,  ante. 

(A.)  Kiblock  V.  Ross,  8  W.L.R.  792.  ' 

Cf.  Ko.  459. 

495.  As  to  payment  by  a  purchaser  to  ah  encum¬ 
brancer  of  the  property,  who  becomes  such  incum¬ 
brancer  subsequently  to  the  agreement  of  sale,  see 
No.  453. 
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Extension  of  Time,  Prepayment  and  Acceleration 
495a.  The  Moratorium  statutes  of  the  various 
provinces  are  not  dealt  with  in  this  book,  but  the 
following  are  the  (reported)  decisions  on  the  same 
specially  relating  to  contracts  for  sale  of  land: 

(M.)  Harris  v.  Dalgleish  (1917)  3  W.W.R.  439,  37  D.L.R. 
194  (statute  inapplicable  to  breaches  other  than 
non-payment — if  one  of  joint  purchasers  is  entitled 
to  benefit  of  statute,  same  inures  to  protect  his 
co-contractors). 

(M.)  Ronald  v.  Lillard,  23  D.L.R.  392,  25  M.R.  393,  30 
W.L.R.  382,  7  W.W.R.  1128  (statute  does  not  apply 
to  vendor’s  lien,  or  enforcement  thereof  by  the 
court). 

(S.)  Riach  v.  Elliott,  31  D.L.R.  681,  9  S.L.R.  408  (1917) 

1  W.W.R.  591  (statute  inapplicable  to  vendor’s 
action  to  recover  possession  for  default). 

(M.)  Canadian  Credit  Men’s  Association  v.  Anderson,  37 
D.L.R.  805  (parol  evidence  inadmissible  to  show 
purchaser  under  written  agreement  and  promissory 
note  collateral  thereto,  to  be  a  trustee  for  soldiers). 

(A.)  Colonial  Investment  Co.  v.  Hillhurst  Presbyterian 
Church  (1923)  1  D..^L.R.  595,  1  W.W.R.  798 

(extension  must  be  applied  for  before  action  is 
commenced). 

(A.)  Logan  v.  Brennand,  62  D.L.R.  644  (1921)  3  W.W.R. 
895  (the  ^‘possession”  by  a  soldier  must,  in  order  to 
be  protected,  be  actual  occupation). 

(A.)  Secord  v.  Calhoun  (1921)  1  W.W.R.  320  (Act 

inapplicable  to  land  in  another  province). 

(A.)  Daly  v.  Brennand,  60  D.L.R.  35,  16  Alta.  503  (1921) 

2  W.W.R.  658  (Act  inapplicable  to  purchaser’s 
removal  of  buildings). 

(M.)  Stanley  v.  Struthers,  22  D.L.R.  60  (statute  inappli¬ 
cable  to  land  in  another  province). 

(M.)  Haight  V.  Davis,  22  D.L.R.  507  (Act  applies  to 
crop  payment  agreement). 

(M.)  Fisher  v.  Ross,  19  D.L.R.  69,  24  M.R.  773  (statute 
to  be  construed  strictly). 

(M.)  Maxwell  v.  Cameron,  20  D.L.R.  71  (as  to  form  of 
foreclosure  decree). 

(M.)  United  Investors  v.  Gayjior,  24  M.R.  781  (applica¬ 
bility  of  Act  to  court  sale  under  vendor’s  lien). 
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496.  When  a  contract  of  sale  provides  for  an 
extension,  for  one  year,  of  the  time  for  payment  of 
purchase  money,  in  the  event  of  a  crop  failure  in  any 
year  ‘‘during  the  currency  of  the  contract,”  this  does 
not  apply  to  a  crop  failure  occurring  after  the  date 
provided  for  final  payment  of  purchase-monies 
(especially  where  there  has  been  an  extension  under 
dhis  provision  in  the  preceding  year)- 

(S.)  McEwen  v.  Bumstead  (1922)  2  W.W.E.  334,  15 
S.L.E.  403.  ' 

—  As  to  what  constitutes  “crop  failure,”  see 

(S.)  See  Thoreson  v.  Zumwalt  550  (1922)  1  W.W.E. 
959,  15  S.L.E.  225  (only  550  bushels  from  a  90  acre 
crop). 

497.  Where  the  agreement  provides  for  payment 
of  the  price  in  equal  annual  consecutive  instalments, 
but  also  provides  for  merely  interest  being  paid  in 
any  year  when  the  crop  from  the  land  sold  averages 
less  than  a  stated  number  of  bushels  per  acre,  the 
unpaid  principal  otherwise  payable  in  such  a  year 
does  not  become  payable  in  the  following  year. 

(S.)  Chapin  v.  Diever  (1924)  2  W.W.E.  252. 

498.  An  agreement  for  extension  of  the  time  for 
payment  of  purchase  money  may  be  set  aside  if  it  is 
obtained  from  the  vendor  by  fraud.  - 

(]\I.)  Sebilleau  v.  Sykes  (1923)  1  W.W.E.  537  (the 

purchaser  fraudulently  misrepresented  the  use  he 
intended  to  make  of  the  extension). 

498a.  And  if  such  an  extension-agreement  is 
voluntary,  i.e.  without  consideration,  it  is  invalid  and 
unenforceable. 

(B.C.)  Wehb  v.  Montgomery,  5  B.C.E.  323. 

499.  In  the  absence  of  special  provision  in  the 
contract,  a  purchaser  cannot  compel  his  vendor  to 
accept  prepayment  of  purchase-money. 

(A.)  Eutherford  v.  \Yalker,  8  W.L.E.  52,  1  A.L.E.  122. 

(0.)  Towers  v.  Christie,  6  Grant  159. 

—  Even  though  the  purchaser  offers  to  pay  the 
future  interest  up  to  maturity. 

(0.)  Burns  v.  Boyd,  19  tl.C.E.  547. 
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—  Or  though  the  vendor  takes  possession  for  default 
and  leases  pursuant  to  a  provision  in  the  agreement. 

(M.)  Tytler  v.  Genung,  27  W.L.R.  330. 

499a.  If  a  vendor,  in  pursuance  of  an  express 
provision  for  acceleration,  sues  for  the  whole  pur¬ 
chase  money,  by  reason  of  default  on  the  part  of  the 
purchaser,  the  latter  may  pay  the  whole  amount  in 
the  suit  and  demand  immediate  conveyance. 

(O.)  Cruso  V.  Bond,  1  O.R.  384  (a  mortgage  case). 

500.  Without  a  special  enabling  statute,  a  court 
cannot  relieve  against  an  acceleration  clause  in  a 
contract  of  sale. 

(M.)  Vosper  V.  Aubert,  7  W.L.R.  758,  18  M.R.  17. 

(M.)  Houghton  V.  HicboU,  22  W.L.R.  59,  2  W.W.R.  1020, 
6  H.L.R.  108,  22  M.R.  489. 

(A.)  Dunlop  V.  Bolster,  21  W.L.R.  695,  2  W.W.R.  550, 
4  A.L.R.  408. 

501.  ISTo  notice  of  acceleration  of  purchase-monies 
is  necessary  before  the  vendor  commences  an  action 
invoking  or  declaring  such  acceleration. 

(A.)  Brice  v.  Parsons,  25  W.L.R.  598,  5  W.W.R.  1991  14 
D.L.R.  59,  6  A.L.R.  365. 

502.  As  to  whether  an,  acceleration  clause  in  a 
crop-payment  agreement  of  sale  is  effective  or 
enforceable  or  not,  the  decisions  seem  to  be  con¬ 
flicting. 

Xegative  Decision: 

(M.)  Sherrin  v.  Wiggins  (1917)  12  W.L.R.  195,  27  M.R. 
572  (decided  by  Mathers,  C.  J.  K.  B.,  on  the  ground 
of  repugnancy). 

Affirmative  Decisions : 

(S.)  Pattison  v.  Behr  (1920)  13  S.L.R.  137  1  W  M' R 

421.  •  •  . 

(S.)  Rink  V.  March  (1921)  1  W.W.R.  919,  14  S.L.R.  176, 
(both  these  decisions  were  by  McDonald,  J.  But 
in  the  latter  case  there  was  default  in  interest,  which 
was  payable  in  cash,  not  crop),  also  in 
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(S.)  Central  Canadian  v.  Brown  (1922)  1  W.W.R.  2Y7, 

15  S.L.R.  97,  62  D.L.R.  682,  decided  by  Bigelow, 

J.  (But  in  this  case  there  was  default  in  taxes 
which  were,  of  course,  payable  in  cash,  not  crop). 

(S.)  In  Wellington  v.  Selig  (1920)  1  W.W.R.  224,  13 

S.L.R.  12,  the  Sask.  C.A.  divided  evenly,  Newlands  > 
and  Lament,  J.  J.  A.,  agreeing  with  Sherrin  v. 
Wiggins  and  Haiiltain,  C.  J.,  and  Elwood,  J.  A., 
declining  to  follow  it  on  the  ground  that  the  interest 
and  taxes  were  payable  in  cash. 

502a.  A  vendor  clainiing  under,  or  to  enforce,  an 
acceleration  clause  innst  allege  readiness  and  willing¬ 
ness  to  convey  the  land. 

(S.)  Grummett  v.  Gihson  (1920)  3  W.W.R.  195. 

Set-off  by  Purchaser 

503.  A  purchaser  paying  oft  an  encumbrance 
payable  by  the  vendor  is  entitled  to  credit  therefor  on 
his  mortgage  (given  for  a  balance  of  purchase  price) 
as  against  an  assignee  of  the  mortgage  with  notice  of 
its  character. 

(0.)  Henderson  v.  Brown,  18  Grant  79. 

504.  But  when  lands  are  sold,  and  there  is  a  mort¬ 
gage  of  which  the  pjurchaser  of  the  lands  is  aware, 
and  which  the  vendor  agrees  to  pay  oft,  the  |)urchaser 
cannot  set-oft  against  such  mortgage,  the  amount  due 
on  a  mortgage  given  by  him  for  unpaid  purchase- 
money,  which  latter  has  been  transferred  to  a  bona 
fide  buyer  thereof  without  notice. 

(0.)  Wood  V.  Page,  26  Grant  305. 

505.  Nor  can  he  set-oft  against  an  assignee  of  his 
own  mortgage  to  the  vendor  for  purchase-monies  an 
amount  which  he  has  to  pay  on  such  earlier  mortgage, 
subsequent  to  the  assignment. 

(O.)  Egleson  v.  Howe,  3  A.R.  566. 

—  Even  though  the  assignee  acquires  with  notice  of 
the  character  of  the  (second)  mortgage,  where  the 
purchaser  (as  the  assignee  knows)  accepts  from 
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vendor  a  covenant  of  indemnity  against  the  first 
mortgage. 

(0.)  Ib. 

506.  Where  a  purchaser  has  assigned  his  contract, 
then  if  he  is  sued  by  the  vendor  he  is  entitled  to  credit 
for  the  full  amount  that  should  have  been  collected 
from  the  assignee  on  each  lot  conveyed  by  the  vendor 
to  the  assignee,  whether  such  amount  has  been 
actually  collected  or  not. 

(0.)  Land  Security  v.  Wilson,  22  A.R.  151. 

Tacking  by  Vendor 

I  507.  A  vendor  paying  a  mechanic ’s  lien  on  the 
land  sold  is  not  entitled  to  tack  the  amount  so  paid  to 
his  claim  for  purchase-monies. 

(S.)  Fitzpatrick  v.  Fitzpatrick  (1923)  1  W.W.R.  1188. 

Miscellaneous 

508.  A  covenant  by  a  purchaser  to  pay  the  price 
may  be  implied.  See  No.  371. 

508a.  A  covenant  by  a  purchaser  to  pay  does  not 
run  with  the  land  so  as  to  bind  his  assignee.  See  No. 
415. 

509.  In  the  absence  of  special  provision  or  under¬ 
standing,  payment  of  the  purchase-price  in  full  must 
be  made  before  a  purchaser  is  entitled  to  possession 
of  the  land.  See  No.  394. 

510.  A  proviso  for  payment  of  purchase-monies 
which  is  inconsistent  with  a  previous  covenant  for 
payment  thereof  in  the  same  contract,  is  void  See 
No.  372- 

511.  Where  a  vendor  stipulates  with  a  sub-pur¬ 
chaser  for  a  bonus  (in  the  form  of  a  mortgage)  as 
consideration  for  a  transfer  direct  to  the  latter,  such 
mortgage  is  not  void  or  voidable  for  duress. 

(A.)  Dugpn  V.  Wardleigb,  20  W.L.R.  102,  1  W.W.R.  595, 
(distinguishing  ’ 

(A.)  Rankin  v.  Wardleigh,  10  W.L.R.  462,  2  A.L.R.  469). 
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512.  A  receipt  for  purchase  money,  though  under 
seal,  is  only  prima  facie  and  not  conclusive  evidence 
of  the  receipt  so  acknowledged. 

(Can.)  Webster  Snider,  45  S.C.E.  296. 

(M.)  Coast  Lumber  Co.  v.  Bates  (191Y)  2  W.W.R.  1223. 

(Can.)  Parker  v.  Ivogos  (1925)  S.C.B.  513  (a  purchaser’s 
receipt  for  “adjustments”). 

—  This  applies  not  only  as  between  the  original 
parties  but  also  as  against  an  assignee  of  the  pur¬ 
chaser  when  the  latter’s  transaction  is  collateral  to 
the  sale. 

(M.)  Coast  Lumber  Co.  v.  Bates,  ante. 

—  But  the  circumstances  may  be  such  as*  to  create 
estoppel  against  the  vendor  denying  a  receipjt  so 
acknowledged  by  him. 

(B.C.)  Tuytens  v.  Noble,  8  W.L.R.  50,  13  B.C.R.  484 
(vendor’s  agent  received  certain  purchase  money  and 
got  vendor  to  sign  receipt  therefor,  though  actiially 
handing  over  only  part  of  the  amount). 

—  And  such  a  receipt  is  conclusive  in  favor  of  an 
‘‘innocent”  assignee  for  value  of  the  purchaser.  ' 

(B.C.)  McKenzie  v.  Goddart,  20  W.L.R.  912,  1  W.W.R. 
1108,  17  B.C.R.  126. 

513.  In  the  absence  of  appropriation  by  the 
purchaser,  the  decisions  seem  conflicting  as  to  how  a 
vendor  is  to  ap^dy  his  pjurchaser’s  payments. 

(M.)  Phillips  V.  United  Investors  (1917)  1  W.W.R.  1348 
(holding  that  he  can  apply  to  principal  and  or 
interest  as  he  pleases). 

(O.)  Jones  V.  Spencer,  18  O.W.N.  130  (holding  that  he 
must  apply  first  to  interest). 

6B.  CONVEYANCE  (INCLUDING  PRODUC¬ 
TION  AND  PERFECTING  OF 
TITLE) 

Production  of  Title 

514.  If  a  vendor  does  not  make  or  show  his  title 
(even  though  he  has  it)  until  after  he  sues  for 
specific  performance,  the  costs  of  the  suit  will  in 
general  be  against  him. 
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('0.)  Haggert  v.  Quackenbush,  14  Grant  701. 

(S.)  Baxter  v.  Dercasz  (1925)  3  W.W.R.  593. 

—  But  this  is  subject  to  the  proviso  that  the  pur¬ 
chaser  demands  an  abstract  or  production  of  title 
before  the  action. 

Ib. 

—  And  does  not  apply  if  the  purchaser  has  occa¬ 
sioned  the  litigation. 

(O.)  Platt  V.  Blizzard,  29  Grant  46. 

See  Nos.  714,  278  and  633. 

Preparation  and  Tender  of  Conveyance 

515.  The  duty  (and  expense)  of  preparing  (and 
tendering)  the  conveyance  is  (according  to  convey¬ 
ancing  practice)  upon  the  purchaser  in  Ontario, 
Alberta  and  British  Columbia,  but  upon  the  vendor 
in  the  remaining  provinces. 

(O.)  McDonald  v.  Murray,  11  A.R.  124,  2  O.R.  573. 

(Can.)  Stevenson  v.  Davis,  23  S.C.R.  633  (an  appeal  from 
Ontario  but  the  decision  may  perhaps  be  applicable 
elsewhere). 

(A.)  Greene  V.  Appleton,  25  D.L.R.  333,  8  W.W.R.  867,  31 
W.L.R.  548,  9  A.L.R.  36. 

(A.)  Bowlen  v.  Canada  Permanent  (1924)  2  W.W.R.  327. 
(B.C.)  Thompson  v.  McDonald,  28  W.L.R.  205,  20  B.C.R. 
223. 

(N.S.)  McDougal  v.  Allen,  55  N.S.R.  278,  65  D.L.R.  320. 
(M.)  Major  v.  Shephard,  18  M.R.  505,  10  W.L.R.  293. 
(N.B.)  Sweeny  v.  Godard,  4  Allen  300. 

(M.)  Dysart  v.  Drummond,  7  M.R.  68. 

(M.)  Lobel  V.  Williams,  30  W.L.R.  352,  7  W.W.R.  1042, 
25  M.R.  161. 

(S.)  Ellerman  v.  Carrnthers,  8  W.L.R.  692,  1  S.L.R.  157. 
(O.)  Foster  V.  Anderson,  15  O.L.R.  362. 

—  But  the  duty  may  be  shifted,  by  a  party  not  other¬ 
wise  liable  therefor  assuming  the  same  (by  conduct 
or  otherwise,) . 

(0.)  Foster  v.  Anderson,  ante. 

(P.C.)  Brickies  v.  Snell  (1917)  1  W.W.R.  1059  (1916) 
2  A.C.  599. 

(A.)  Bowlen  v.  Canada  Permanent,  ante  (assumption 
indicated  by  the  correspondence). 
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516.  Tender  of  conveyance  by  the  party  under 
obligation  to  make  the  same  may  be  rendered 
unnecessary,  by  the  other  party  refusing  or 
incapacitating  himself  to  complete,  e,g. : 

(a)  By  the  vendor  reselling  to  another  person. 

(B.C.)  Smith'V.  Mitchell,  3  B.C.R.  450. 

(0.)  Burney  v.  Moore,  7  D.L.R.  357,  23  O.W.R.  161. 

(0.)  McIntyre  V.  Stockdale,  27  O.L.R.  462. 

—  Or  notifying  the  purchaser  that  he  has  no  title. 

(M.)  Laycock  v.  Fowler,  15  W.L.R.  441. 

—  Or  alleging  that  the  contract  has  been  determined 
by  him  for  default  by  the  purchaser. 

(S.)  Smith  V.  Crawford  (1918)  2  AV.W.R.  298,  11  S.L.R. 
170. 

—  Or  refusing  to  convey  the  land  to  the  purchaser. 

(0.)  Cudney  v.  Gives,  20  O.R.  500. 

(O.)  Dullea  v.  Taylor,  34  U.C.R.  12. 

(0.)  Norman  v.  McMurray,  10  D.L.R.  757. 

(N.B.)  Johnston  v.  Pritchard,  48  N.B.R.  351,  61  D.L.R. 
150. 

(Can.)  Greig  v.  Franco-Canadian,  55  S.C.R.  395  (vendor 
took  the  position  (wrongly)  that  the  contract  did  not 
require  him  to  give  title  to  the  minerals).  ' 

(But  this  does  not  include  refusal  because  of  a 
dispute  as  to  liability  for  certain  taxes.) 

(A.)  Terrahain  v.  Ally,  36  D.L.R.  546. 

—  Or  refusing  to  accept  purchase  money. 

(Can.)  Bark  Fong  v.  Cooper,  49  S.C.R.  14  (where  vendor 
alleged  forfeiture  for  non-payment). 

(O.)  McDougal  V.  Hull,  13  O.R.  166  (where  vendor 
intimated  money  would  he  repaid  if  tendered). 

(b)  By  the  purchaser  refusing  to  pay  or  stating  that 
he  does  not  intend  to  pay. 

(M.)  Mcllvride  v.  Mills,  1  W.L.R.  229,  16  M.R.  276. 
(N.S.)  Chisholm  v.  Chisholm,  49  N.S.R.  174,  24  D.L.R. 
679. 

(S.)  Goose  Lake  Grain  v.  Wilson,  42  D.L.R.  776,  11  S.L.R. 
274  (1918)  2  W.W.R.  1018  (purchaser  stated  such 
intention). 
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517.  A  vendor  suing  for  a  final  instalment  of  pur¬ 
chase-monies,  will  fail  if  he  has  not  sufficient  title, 
notwithstanding  non-tender  of  conveyance  by  the 
purchaser  (where  the  duty  of  prejDaring  the  same  is 
upon  the  latter) . 

(O.)  McDonald  v.  Murray,  11  A.K.  124,  2  O.R.  573. 

518.  A  vendor  need  not  tender  conveyance  before 
suing  for  the  price  or  for  specific  performance,  where 
his  covenant  clearly  requires  him  to  convey  only  “on 
payment’’ of  the  price.  See  cases  in  No.' 464. 

—  But  the  tendency  bf  modern  decisions  is  to  hold 
conveyance  and  payment  to  be  reciprocal  and  con¬ 
current  acts. 


519.  The  vendor  (where  the  duty  of  preparing  the 
.conveyance  is  on  him)  should  have  the  deed 
(executed)  at  the  place  fixed  for  completion  in  time 
therefor. 

(Can.)  Simson  v.  Young,  56  S.C.R.  388. 

—  Even  though  he  resides  abroad. 

(Can.)  Ib. 

—  And  delay  therein  may  bar  him  from  specific 
performance  (especially  if  the  transaction  was 
speculative).  • 

(Can.)  Ib. 

—  Or  may  entitle  the  purchaser  to  rescind. 

(A.)  Bowlen  v.  Canada  Permanent  (1924)  2  W.W.R.  327. 

—  But  this  principle  does  not  apply  as  between 
joint  purchasers,  one  of  whom  holds  tlie  title  and  has 
covenanted  to  convey  an  interest  to  the  other. 

(Can.)  Bowlen  v.  Canada  Permanent  (1925)  S.C.R.  672. 

520.  A  purchaser  has  a  right  to  have  the  comple¬ 
tion  of  the  contract  (conveyance  and  payment)  take 
place  at  the  proper  Land  Titles  Office. 

(A.)  Auriol  V.  Alberta  Land,  20  W.L.R.  185  4  A  L  R  198 
1  W.W.R.  787,  7  D.L.R.  306. 
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521.  If  time  is  of  the  essence  of  the  contract,  the 
purchaser  may  rescind  for  breach  of  the  above  duties 
on  the  part  of  the  vendor.  ' 

(Can.)  Simson  v.  Young,  ante. 

Form  of  Conveyance 

522.  A  vendor,  in  preparing  his  conveyance,  is  not 
restricted  to  the  land-description  contained  in  the 
agreement. 

(A.)  Springer  v.  Anderson,  33  W.L.K.  365,  7  W.W.E.  529, 
19  D.L.R.  886  (vendor  sold  according  to  an  unregis¬ 
tered  plan,  and  was  allowed  to  convey  according  to  a 
substituted  plan  subsequently  filed,  whicb  differed 
slightly  but  not  materially). 

(B.C.)  Fraser  v.  Columbia  Val,ley  Lands,  30  W.L.R.  327, 
7  W.W.R.  789,  20  B.C.R.  508,  19  D.L.R.  1  (the  sale 
was  of  a  lot  according  to  a  plan  ‘do  be  registered,” 
and,  it  not  being  registered,  purchaser  was  held 
bound  to  accept  a  metes-and-bounds  description). 

(B.C.)  Ryan  v.  The  District  Registrar,  26  W.L.R.  982. 

—  But  a  purchaser  is  entitled  to  a  “modern” 
description. 

(N.S.)  Blackader  v.  Hart,  51  IST.S.R.  449. 

—  And  B.-C.  legislation  requires  of  the  vendor  a 
registerable  description  (on  pain  of  his  being  liable 
to  the  purchaser  for  surveyor’s  charges  for  making 
the  same). 

R.S.,  B.C.  (1924),  C.  127,  S.  26.  ' 

523.  The  fact  of  the  contract  describing  the 
land  according  to  a  plan  “to  be  registered,”  and  of 
the  vendor  failing  to  register  such  a  plan,  does  not 
entitle  the  purchaser  to  rescind,  provided  that  the 
vendor  offers  a  deed  with  a  metes-and-bounds 
description  which  can  be  registered. 

(B.C.)  Fraser  v.  Columbia  Valley  Lands,  ante. 

524.  The  conveyance  or  transfer  to  which  a  pur¬ 
chaser  is  entitled  is  one  executed  by  the  vendor 
himself. 

(O.)  Knibb  V.  McConvey,  11  D.L.R.  777,  24  O.W.R.  731. 

(0.)  Robinson  v.  Moffat,  31  D.L.R.  490,  37  O.L.R.  52. 
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(A.)  Gibbs  V.  Gibson,  9  W.W.R.  190  (transfer). 

(A.)  International  Coal  Co.  v.  Evans,  9  W.L.R.  711. 

—  And  the  vendor  cannot  determine  the  contract 
because  the  purchaser  refuses  to  accept  a  conveyance 
not  so  executed. 

'  (O.)  Knibb  V.  McConvey,  ante. 

525.  The  vendor’s  transfer  or  conveyance  must 
be  a  registerable  one  (as  to  form  and  the  parties 
executing  the  same).  ' 

(A.)  Prosser  V.  H.B.  Co.  (1919)  1  W.W.R.  10. 

R.S.  B.C.  (1924),  C.  127,  S.  25. 

—  But  where  the  purchaser  has  neglected  to  register 
it  for  a  long  period  (e.g.  20  months)  and  registration 
has  meanwhile  become  impossible,  by  reason  of  the 
filing  of  a  plan  of  railway  right-of-way,  the  pur¬ 
chaser  is  not  entitled  to  rescind  until  he  has  made  a 
reasonable  demand  and  has  waited  for  a  reasonable 
time  for  a  new  transfer  with  a  registerable  land- 
description. 

(A.)  Prosser  v.  H.B.  Coy.,  ante. 

526.  Where  a  purchaser  accepts  a  transfer  with 
the  name  of  the  transferee  blank  and  gives  it  to  an 
agent  of  his  for  registration,  and  the  latter  fraudu¬ 
lently  inserts  his  own  name,  and  then  transfers  to  an 
innocent  purchaser,  the  original  purchaser  is 
estopped  from  denying  the  second  purchaser’s  title. 

(A.)  Mauch  V.  National  Securities  (1919)  2  W.W.R.  740. 

527.  A  proper  conveyance  is  one  effectual  to  vest 
>  in  the  purchaser  or  his  nominee  the  whole  estate 

contracted  for,  both  legal  and  equitable,  for  all  the 
property  sold. 

(A.)  Greene  v.  Appleton,  25  D.L.R.  333,  31  W.L.R  548 
9  A.L.R.  36,  8  W.W.R.  867. 

—  If,  to  that  end,  other  parties  must  join  in  the 
conveyance,  the  vendor  must  procure  this  at  his  own 
expense. 

(A.)  Ib. 
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■ —  For  illustrations  of  defects  in  a  vendor’s  title,  see 
Part  2H. 

527a.  As  to  the  form  of  conveyance  in  certain 
cases  of  restrictive  covenants,  see  Nos.  386  and  387. 

528.,  Under  the  Devolution  of  Estates  Act  of 
Ontario,  the  legal  estate  in  land  left  by  a  deceased 
person  is  in  the  legal  personal  representative  (i.e. 
the  administrator,  the  executor,  or  the  trustee,  etc.), 
and  the  person  beneficially  entitled  is  not  the  legal 
representative  and  cannot  convey. 

(0.)  Martin  v.  Magee,  18  A.R.  384. 

529.  Where  a  vendor  refuses  to  give  the  kind  of 
conveyance  (and  title)  to  which  the  purchaser  is 
entitled,  the  latter  can  rescind  the  contract. 

(Can.)  Wrayton  v.  Naylor,  24  S.C.R.  295  (the  vendor 
wrongfully  claimed  that  he  was  selling  an  equity  of 
redemption,  and  tendered  a  conveyance  purporting 
to  be  subject  to  a  mortgage,  the  balance  of  purchase 
money  in  the  purchaser’s  hand  being  sufficient  to  pay 
the  mortgage). 

Registration  of  Prior  Instruments 

530.  In  an  open  contract*  (i.e.  where  nothing  but 
the  essential  elements,  namely,  the  parties,  the  land, 
the  price  and  the  terms  of  payment  have  been 
expressly  agreed  upon)  the  vendor’s  title  need  not  Jie 
a  registered  one. 

(B.C.)  Thompson  v.  McDonald,  28  W.L.R.  205,  20  B.C.R. 
223. 

(B.C.)  IMcDonald  v.  McClymont,  8  W.W.R.  014,  22 
B.C.R.  1. 

And  see  R,S.,  B.C.  (1924),  C.  127,  S.  27.  ^ 

See  No.  281. 

531.  A  vendor  must,  on  comnletion,  register  all 
instruments  on  which  his  title  depends. 

(0.)  Laird  v.  Baton,  7  O.R.  137. 

(0.)  Grainger  v.  Latliarn,  14  Grant  209. 

—  Including  probates  of  wills. 

(0.)  Re  Taylor  and  Martyn,  9  O.W.R.  666,  14  O.L.R.  132. 
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532.  Where  a  foreign  administrator  discharges  a 
mortgage  appearing  on  the  title,  the  vendor  must 
register  appropriate  letters  of  administration  issued 
or  resealed  in  the  province  in  which  the  land  is 
situate. 

(O.)  Re  Thorpe,  15  Grant  76. 

533.  But  there  is  no  corresponding  obligation  in 
the  case  of  a  foreign  executor. 

(0.)  Re  Green  and  Platt,  29  O.L.R.  103. 

The  Evidence  and  Muniments  to  be  Produced  by 

Vendor 

534.  A  vendor  must  produce  an  abstract  of  the 
title  to  the  property. 

(M.)  Hartt  V.  Wishard,  18  M.R.  376,  9  W.L.R.  519. 

(A.)  Goodchild  v.  Bethel,  30  W.L.R.  280,  7  W.W.R.  832, 
8  A.L.R.  98. 

(Can.)  Langan  v.  ATewherry,  3  W.W.R.,  at  p.  432,  per 
Duff,  J. 

—  Under  the  Torrens  System,  a  certificate  of  title 
is  equivalent  to  an  abstract,  and  production  of  the 
certificate  satisfies  this  requirement. 

>  Jb. 

535.  And  he  must  verify  the  abstract  he  produces. 

(O.)  Laird  v.  Paton,  7  O.R.  137. 

536.  And  he  must  furnish  evidence  that  the  land 

.  d  I3  ^  any  execution  or  arrears  of 
taxes  or  local-improvement  rates. 

(O.)  In  re  Clayton  and  Vaudecar,  21  C.L.T.  337. 

537.  And  he  must  furnish  a  certified  copy  of  any 
deed  in  the  chain  of  title  which  he  is  unable  to 
produce. 

(0.)  Re  Bobier  and  Ontario  Investment,  16  O.R.  259. 

538.  Where  the  subject-matter  of  the  sale  is  the 
vendor’s  (interest  in  a  prior  contract  he  holds  for 
pui  chase  of  the  land,  he  must,  on  completion,  deliver 
that  contract  itself. 
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(M.)  Brown  V.  Hoare,  2  W.L.E.  33,  16  M.R.  314  (a 
vendor  holding  a  C.P.R.  interim  receipt  was  ordered 
to  procure  issue  of  contract  from  the  railway- 
company). 

539.  Where  the  land  has  previously  been  con¬ 
veyed  to  trustees  in  trust  for  A,  and  later  has  been 
conveyed  by  the  trustees  to  A,  the  vendor  need  not 
prove  what  the  trusts  in  question  were  or  that  they 
have  been  discharged. 

(0.)  Scott  V.  White,  25  O.W.R.  666. 

540.  A  will  which  purported  to  have  been 
executed  over  60  years  before  the  sale  and  which  had 
always  prior  to  the  sale  been  in  the  custody  of  the 
vendor  or  his  father  or  his  grandfather  has  been  held 
proven  without  evidence  of  execution. 

(A.B.)  Patterson  v.  Patterson,,  3  A.B.  Eq.  106,  25  C.L.T. 

•  91. 

541.  Recitals  in  a  deed  more  than  twenty  years 
old  are  prima  facie  evidence  of  the  facts  so  recited. 

(0.)  Gunn  V.  Turner,  13  O.L.R.  158  (a  recital  that  grantor 
was  administrator). 

—  This  is  so  provided  by  statute  in  Ontario  and 
British  Columbia. 

R.S.,  0.  (1914),  C.  122,  S.  2. 

R.S.,  B.C.  (1924),  C.  127,  S.  28. 

542.  A  registered  memorial  of  a  will  twenty 
years  old,  when  the  possession  has  been  consistent 
with  the  registered  title,  is  good  evidence  of  the 
devise  contained  therein. 

(0.)  McDonald  v.  McDougall,  16  O.R.  401. 

(0.)  Re  Ponton  and  Swanston,  16  O.R.  669  (a  registered 
memorial  recited  a  certain  trust). 

543.  Parol  evidence  is  admissible  to  show  the 
identity  of  the  land  sold  with  land  differently 
described  in  earlier  deeds. 

(0.)  Re  Brenzel  and  Rabinovitch,  42  O.L.R.  394. 
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543a.  In  Ontario,  where  there  is  a  registered 
memorial  of  a  discharge  of  a  mortgage,  the  vendor 
(by  statute)  need  not  produce  the  mortgage  (unless 
he  has  it  in  his  possession). 

K.S.,,  O.  (1914),  C.  122,  S.  2. 

Defects  in  Title 

544.  For  defects  sufficient  to  warrant  rescission 
of  the  contract  by.  a  purchaser  (and  a  fortiori 
rendering  the  title  insufficient  for  the  purpose  of 
completion),  see  Nos.  268-286b. 

545.  A  defect  caused  by  the  purchaser  himself  is 
not  a  ground  for  objection  by  his  assignee. 

(O.)  Re  Boulton  and  Garfunkle,  6  D.L.R.  373,  23  O.W.R. 
1  (the  purchaser-assignor  had  laid  out  a  piiblic  lane). 

546.  Where  a  mortgage  is  discharged  by  an 
assignee  thereof  (only),  it  is  no  objection  that  the 
assignment  appears  on  its  face  to  have  been  made  by 
way  of  collateral  security. 

(0.)  Re  Bland  an!  Mohun,  30  O.L.R.  100. 

550.  A  clause  in  the  conditions  of  sale  that  the 
vendor  shall  produce  only  certain  title-deeds  and  an 
abstract  of  the  title,  and  that  the  purchaser  shall  not 
be  entitled  to  call  for  any  other  proof  of  title,  does 
not  exempt  the  vendor  from  showing  and  making 
good  title  if  such  deeds  and  abstract  show  a  defect  or 
cloud. 

(O.)  Canada  Permanent  v.  Wallis,  8  Grant  368. 

I 

551.  A  purchaser  cannot  object  to  completing  or 
claim  any  relief,  merely  because  a  municipal  by-law 
subsequently  makes  impossible  the  particular  use 
which  he  (to  the  vendor’s  knowledge)  intended  to 
make  of  the  property. 

(0.)  Milk  Farm  Products  v.  Buist,  26  D.L.R.  459,  35 
O.L.R.  325  (the  property  was  bought  for  dairying 
and  subsequently  the  city  prohibited  dairying  in 
that  section). 

552.  The  purchaser’s  right  to  have  the  title  per¬ 
fected  upon  completion  exists  to  the  full  extent 
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where  he  avails  himself,  of  a  prepayment  clause  in  the 
contract  to  pay  the  balance  of  price  ahead  of  time. 
(Can.)  Cushing  y.  Knight,  46  S.C.R.  555. 

553.  The  purchaser  may  be  precluded  from 
objecting  to  the  title  by  express  provision  in  the 
contract.  See  Nos.  300a-305. 

554.  Where  the  vendor’s  title  is  (as  the  purchaser 
know^s  at  the  sale)  under  a  prior  agreement  of  sale, 
and  it  is  expressly  provided  that  the  vendor  is  to  use 
every  reasonable  effort  to  get  title  and  that  the 
purchaser  accepts  the  title  and  is  not  to  call  for  docu¬ 
ments  not  in  the  vendor’s  possession,  it  is  sufficient 
for  the  vendor  to  give  an  assignment  of  his  earlier 
agreement. 

(S.)  Gregorie  v.  Ferrie,  14  W.L.R.  219,  3  S.L.R.  191. 

555.  The  vendor  must  also  remove  all  ‘‘clouds” 
on  his  title :  including,  under  this  term,  any  registered 
instrument  that  casts  doubt  or  suspicion  on  the  title 
or  w^ould  embarrass  the  owner  in  disposing  of  the 
property  or  in  maintaining  his  estate  or  possession. 

(0.)  Keefer  v.  McKay,  10  P.R.  345. 

—  Examples  of  “clouds”: 

(a)  A  deed  by  a  person  not  appearing  to  have  any 
interest  in  the  land. 

(0.)  Dynes  v.  Bates,  25  Grant  593. 

(b)  A  deed  stating  no  consideration. 

(0.)  Ross  T.  Harvey,  3  Grant  649. 

(c)  A  tax-deed  to  a  stranger  to  the  chain  of  title. 
(O.)  Re  National  Trust  and  Ewing,  18  O.W.R.  770. 

(d)  An  agreement  whereby  the  owner  gives  real 
estate  agents  authority  to  sell  the  land. 

(0.)  Re  Rosenberg  and  Bochlor,  10  D.L.R.  422. 

(0.)  See  Ontario  Industrial  Loan  v.  Lindsay,  3  O.R.  24. 

(e)  A  lis  pendens. 

(B.C.)  Townend  v.  Graham,  6  B.C.R.  539. 

(O.)  Re  Bobier  and  Ontario  Investment,  16  O.R.  259. 
(B.C.)  But  see  Manson  v.  Howison,  4  B.C.R.  404. 

(f)  A  caveat. 
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(M.)  Warren  v.  Rogers,  28  W.R.  637,  6  W.W.R.  1162,  24 
M.R.  492. 

(S.)  Melfort  Investment  Co.  v.  MacKenzie  Mann  &  Co., 
32  W.L.R.  76. 

(A.)  Eallentine  v.  Hettinger,  29  W’^.L.R.  937. 

(A.)  Board  V.  Bauer  (19^21)  2  W.W.R.  688,  16  A.L.R.  484. 
But  see  Ho.  558,  sub-section  (a).  Also  (A.)  White  v. 

,  Edgar,  7  WbL.R.  800. 

(g)  A  building  restriction  (if  it  runs  with  the  land) 
is  also  a  valid  objection  to  the  vendor’s  title. 

(0.)  Re  Haynes  and  Palver,  25  O.W.H.  269. 

—  But  such  restrictions  may  become  effete  and 
obsolete  bj"  alteration  in  the  character  of  the  neigh¬ 
borhood. 

Re  Montgomery  and  Miller,  13  O.W.N.  309. 

(h)  As  to  ‘‘encumbrances,”  see  Nos.  457  and  458. 

555a.  But  the  term  “clouds”  does  not  include: 

(a)  An  instrument  void  on  its  face. 

(0.)  Hurd  V.  Billington,  6  Grant  145  (the  court  declined 
on  this  ground  to  set  aside  a  deed  executed  under  a 
registered  power  of  attorney  which  authorized  the 
execution  of  contracts  only  and  not  deeds). 

(O.)  W^atson  v.  Woods,  14  O.R.  48  (an  absolute  restraint 
on  alienation). 

(0.)  Re  Traynor  and  Keith,  15  O.R.  469. 

(b)  A  mere  outstanding  equity  so  old  that  a  plea  of 
laches  would  be  a  bar  to  its  enforcement. 

(0.)  Dewitt  V.  Thomas,  10  Grant  21  (over  50  years  old). 

(c)  An  agreement  between  owners  of  adjoining- 
lands  to  consent  to  the  municipality  opening  up  a 
certain  street  across  the  ends  of  their  lands,  where 
the  municipal  corporation  afterwards  refused  to 
accept  or  act  on  the  agree-inent  or  open  np  the  street. 

(0.)  Pigott  V.  Bell,  25  O.WbR.  265. 

(d)  A  mortgage  80  years  overdue. 

(0.)  Imperial  Bank  v.  Metcalfe,  11  O.R.  467. 

556.  Where  a  bond  is  given  for  removal  of  some 
instrument  treated  as  a  cloud,  it  is  no  defence  to 
action  on  the  bond  that  the  instrument  is  not  in  fact  a 
cloud. 
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(0.)  Mathews  v.  Walker,  26  U.C.C.P.  6Y. 

(O.)  Matthews  v.  Cragg,  38  U.C.R.  319. 

557.  The  amount  a  purchaser  is  entitled  to  deduct 
from  the  price  for  an  encumbrance  against  the  land 
is  the  then  cash  value  of  it,  i.e.  such  sum  as  would, 
with  interest  on  it,  meet  tlie  accruing  payments  as 
called  for  by  the  encumbrance. 

(O.)  Stark  v. ^Sheppard,  29  Grant  316  (the  mortgage  called 
for  a  monthly  amortized  payment). 

558.  The  term  “encumbrance”  in  this  rule 
includes : 

(a)  A  caveat  against  the  property.  See  Wo.  555(f). 

—  But  not  where  the  caveat  is  against  the  purchaser. 

(S.)  C.A.E.  V.  Peterson,  29  AV.L.E.  286,  7  S.L.E.  166, 

6  W.W.E.  1554  (the  purchaser’s  assignees  unsuccess¬ 
fully  demanded  that  the  vendors  procure  removal  of 
such  a  caveat). 

—  Nor  a  caveat  wrongfully  filed  by  a  third  person 
since  the  sale,  for  which  the  vendor  is  in  no  way 
responsible. 

(M.)  Cole  V.  Cross,  19  W.L.E.  780,  22  M.E.  1,  1  D.L.E. 
127,  1  W.W.E.  458. 

(b)  The  due  proportion  of  the  taxes  for  the  current 
year. 

(0.)  Manufacturer’s  Life  v.  McLean,  10  C.L.T.  295. 

(c)  Disputed  taxes  concerning  which  the  muni¬ 
cipality  has  given  conflicting  tax-certificates. 

(0.)  Phillips  V.  Monteith,  24  O.W.E.  743,  11  D.L.E.  779. 

(d)  Local-improvement  rates  (actually  imposed  for 
work  which  has  been  done). 

(0.)  Armstrong  v.  Auger,  21  O.E.  98. 

(O.)  Ee  Graydon  v.  Ilammill,  20  O.E.  199  (notwith¬ 
standing  a  provision  in  contract  for  apportionment). 

—  But  not  the  amount  required  to  commute  a  sewer 

(O.)  Bank  of  Montreal,  v.  Fox,  6  P.E.  217. 

(N.S.)  See,  however,  Munro  v.  iMcDonald,  49  jST.S.E.  110, 
23  D.L.E.  105,  where  the  expression  “all  taxes,  local 
improvements  and  other  assessments  now  due  on  the 
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property”  was  held  to  mean  the  full  amount  of  a 
sewerage  rate  notwithstanding  that  it  is  payable  in  |. 

annual  instalments,  and  that  all  instalments  have  7 

been  paid  to  the  date  of  the  contract.  ^  ^ 

(e)  An  advance  by  an  urban  municipality  under  ^ 

statutory  power  to  assist  in  erecting  dwelling-houses,  ( 

repayable  in  annual  instalments  and  chargeable  as  i 
taxes  each  year. 

(M.)  In  re  Macdonald  Craig  &  Co.  (1924)  2  AV.W.R.  219.  \ 

(f)  As  to  the  Alberta  Unearned  Increment  Tax,  see 

(A.)  Dahm  V.  Stinn  (1925)  1  W.W.R.  755.  ! 

(g)  As  to  a  restriction  shown  on  the  plan  under 
which  the  purchaser  buys,  see  No.  386. 

(h)  A  fi.  fa.  lands  against  the  vendor  though  the  title 
stands  in  the  name  of  a  trustee  for  him. 

(0.)  Re  Trusts  Corporation  atid  Medland,  22  O.R.  538. 

(0.)  Bank  of  Montreal  v.  Fox,  ante. 

(N.S.)  Munroe  v.  McDonald,  23  D.L.R.  105. 

—  But  it  is  otherwise  wl^ere  the  vendor  is  the  regis¬ 
tered  owner  under  the  Torrens  system  of  Titles. 

(M)  Bain  V.  Bitfield,  33  W.L.R.  681.  ' 

—  Or,  where  executors  sell  under  a  testamentary 
direction  to  sell  and  distribute  among  the  heirs,  and 
there  is  a  fi.  fa.  lands  against  one  of  the  heirs. 

(O.)  Re  Lewis  and  Thorne,  14  O.R.  133.  i 

i 

559.  The  decisions  seem  to  conflict  as  to  whether  ! 
this  term  ‘  ‘  encumbrance  ’  ’  includes  a  judgment  regis-  ’ 
tered  or  an  execution  issued  against  the  vendor  since 

the  sale.  See  No.  16. 

Rescission  for  Non-Conveyance  or  Non-Perfecting  of 

Title 

560.  Where  the  purchaser  has  paid  the  full  price 
and  the  vendor  fails  or  neglects  to  convey,  the  former 
may  rescind  the  contract  after  reasonable  demand 
for  conveyance  and  notice  of  his  intention  to  rescind. 

(B.C.)  Fraser  v.  Columbia  Valley  Lands,  7  W.W.R.  789, 

30  W.L.R.  327,  20  B.C.R.  508,  19  D.L.R.  1  (such 
notice  not  having  been  given,  the  court  fixed  a 
time  for  conve^’ance.  failing  which  vendor  was 
ordered  to  refund). 
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(S.)  Hamann  v.  Galbraith,  28  W.L.R.  294. 

(M.)  Blomqiiist  v.  Tymcliorak,  22  W.L.R.  208  (vendor, 
as  a  condition  of  conveying,  Avrongfully  stipulated 
for  extra  pay  for  certain  chattels  sold  with  the  land). 

(M.)  Williams  v.  Black,  31  W.L.R.  844,  8  W.W.R.  1139, 

(A.)  Bowlen  v.  Canada  Permanent' (1924)  2  W.W.R.  327 
(repeated  demand). 

(A.)  Ballantyne  v.  Hettinger,  29  W.L.R.  937,  8  A.L.R. 
412,  8  W.W.R.  440  (a  caveat  against  vendor’s 
title). 

(M.)  Grossenhack  v.  Goodyear  (1919)  3  W.W.R.  12,  48 
D.L.R.  58. 

—  And  after  siicli  rescission,  it  will  be  too  late  for 
for  the  vendor  to  remedy  his  default. 

(A.)  Ballantyne  v.  Hettinger,  ante. 

—  Such  demand  and  notice  are  unnecessary  to  such 
rescission  where  the  same  are  impracticable  owing  to 
the  vendor’s  agent  giving  a  wrong  address  of  the 
vendor. 

(Can.)  Simson  v.  Young  (1918)  2  W.W.R.  63  (1917)  1 
W.W.R.  1141,  56  S.C.R.  388. 

560a.  A  purchaser  may  also  rescind  the  contract 
where  the  vendor  refuses  to  convey  (either  at  all  or 
in  the  manner  required  by  the  contract) . 

(M.)  Blomquist  v.  T;yunchorak,  ante  (vendor  refused  to  give 
chattels  sold  with  the  land,  i.e.  the  contents  of  an 
hotel). 

(B.C.) ►Fraser  v.  Columbia  Valley  Lands,  7  W.W.R.  789, 
30  W.L.R.  327,  20  B.C.R.  508,  19  D.L.R.  1  (where 
a  vendor  refused  to  give  a  conveyance  with  a  proper 
registerable  land-description,  the  court  allowed 
vendor  a  stated  time  to  convey  and  in  default  ordered 
rescission) . 

(Can.)  Greig  v.  Franco-Canadian  Mortgage  Co.,  55  S.C.R. 
395  (vendor  on  an  erroneous  construction  of  the 
contract,  refused  to  include  the  minerals  in  his 
conveyance,  though  expressing  his  readiness  to  do  so, 
in  case  he  should  be  held  by  the  court  to  be  bound  to 
do  so). 
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561.  If  the  time  for  completion  has  arrived,  and 
the  purchaser  is  ready  to  pay  the  price  but  the  vendor 
is  unable  to  convey,  the  former  is  entitled  to  rescind. 

(S.)  Hamann  V.  Galbraith,  28  W.L.K.  294  (vendor’s  vendor 
was  unable  to  pay  his  vendor  and  was  being 
foreclosed). 

561a.  As  to  a  purchaser’s  right  to  rescind  for 
the  vendor’s  failure  to  deliver  an  abstract  or  to 
verify  the  same,  or  to  show  sufficient  title  after 
demand  or  to  remove  valid  objections  taken  to  the 
title  within  the  time  limited  therefor  by  the  contract 
(or  within  a  reasonable  time),  see  No.  278. 

562.  As  to  a  vendor  perfecting  his  title  pending 
his  action  for  specific  performance  of  the  contract, 
see  Nos.  705-708. 

563.  Knowledge  by  the  purchaser  at  the  time  of 
the  sale  as  to  defects  in  the  vendor’s  title,  will  not 
debar  the  former  from  objecting  thereto  upon  com¬ 
pletion,  where  there  is  an  absolute  covenant  to 
give  ‘‘a  good  title.” 

(Can.)  Greig  v.  Franco-Canadian  Mortgage  Co.,  55  S.C.R. 
395. 

(A.)  Board  V.  Bauer  (1921)  2  tV.W.R.  668,  60  D.L.R.  208. 

Damages  for  Delay  in  Conveying 

564.  A  vendor  is  liable  in  damages  for  delay  in 
conveying :  such  damages  to  cover  the  loss  of  use  and 
occupation,  and  the  loss  from  non-cultivation,  and 
also  the  deterioration  or  dilapidation  of  buildings  and 
fences.  See  the  cases  cited  in  No.  567. 

6C.  ABATEMENT  OF  PURCHASE  PRICE 
When  Allowed 

565.  In  case  of  a  defect  in  a  vendor’s  title  or 
deficiency  in  the  area  of  the  land  to  be  conveyed,  the 
])urchaser  can  (in  general),  by  an  action  (or  a 
counter-claim)  for  specific  performance,  compel 
conveyance  of  whatever  of  the  agreed  land  the 
vendor  has,  or  a  transfer  or  assignment  oh  whatever 
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title  thereto  the  vendor  may  have,  and  a  suitable 
abatement  of  the  price  to  compensate  for  the  defect 
or  deficiency  (which  is  called  “cy  pres  execution”  of 
the  contract) . 

(0.)  Warded  v.  Trenoiitli,  24  Grant  465  (vendor  of  a  mill 
site  had  previously  sold  to  a  stranger  a  certain  water 
right  affecting  same). 

(0.)  Cleaver  v.  North  of  Scotland  Mortgage  Co.,  27  Grant 
508  (the  crop  on  the  land  sold  turned  out  to  belong 
to  a  third  party). 

(0.)  Manson  v.  Manson,  10  P.R.  155  (a  judicial  sale  of 
land  where  the  growing  crop  belongod  to  a  stranger 
but  was  not  excepted  in  the  advertisement). 

(A.)  Board  v.  Bauer  (1921)  2  W.W.R.  688,  16  A.L.R.  484, 
60  D.L.R.  208  (a  caveat  was  held  not  to  be  covered 
by  the  expression  “the  reservations  contained  in  the 
certificate  of  title”  when  the  contract  expressly 
reserves  “all  mines  and  minerals”). 

(A.)  Fonciere  Franco-Beige  v.  Duggan  (1919)  2  W.W.R. 
280  (absence  of  coal  rights,  also  wrongful  conveyance 
by  vendor  (since  the  sale)  of  a  portion  to  a  third 
person) . 

(O.)  Re  MacLaren  and  Connor,  28  O.W.R.  14  (encroach¬ 
ment  on  a  street). 

(A.)  Crump  v.  McNeil  (1919)  1  W.W.R.  52,  14  A.L.R.  206 
(absence  of  coal  rights). 

(A.)  Dagenais  v.  Denis,  24  W.L.R.  441,  4  W.W.R.  839, 
11  D.L.R.  676  (absence  of  coal  rights). 

(A.)  Rowland  v.  Ransford  (1919)  2  W.W.R.  486,  14 
A.L.R.  495  (an  easement  or  right  given  to  a  city 
for  the  purpose  of  a  sewer:  the  city  was  added  as  a 
party  to  a  reference  to  determine  amoimt  of 
compensation) . 

(0.)  Kennedy  V.  Spence,  24  O.L.R.  535  (title  to  half 
interest  in  vendor’s  wife  and  she  refuses  to  join  in 
conveyance). 

(O.)  Kendrew  v.  Shewan,  4  Grant  578  (dower). 

(0.)  Van  Norman  v.  Beaupre,  5  Grant  549  (dower). 

(O.)  Longhead  v.  Stubbs,  27  Grant  387. 

(S.)  Halldorsen  V.  Holizki  (1919)  1  W.W.R.  472  (1919)  3 
W.W.R.  86,  12  S.L.R.  498  (the  land  included  a 
homestead  which  the  wife  of  the  vendor  refused  to 
consent  to  selling). 
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(N.S.)  Blackader  v.  Hart,  53  H.S.R.  505  (abatement 
allowed  by  way  of  counter-claim  in  action  on 
promissory  note  for  price) . 

(Can.)  Cf.  Dipenta  v.  Webb  (1925)  S.C.R.  565  (where 
a  vendor  wrongfully  resold,  the  second  purchaser  was 
ordered  to  pay  his  balance  over  to  the  first  purchaser 
by  way  of  ^‘cy  pres  execution”), 

—  And  where  a  vendor’s  wife  refuses  to  bar  her 
dower,  a  sufficient  portion  of  the  price  will  be  set 
apart  to  meet  the  dower  right  if  it  should  arise  (the 
interest  to  be  paid  to  the  vendor  during  the  joint 
lives  of  husband  and  wife) . 

(0.)  Skinner  v.  Ainsworth,  24  Grant  148. 

(O.)  Re  Woods  and  Arthur,  49  O.L.R.  279. 

—  As  to  special  provisions  in  the  contract  affecting 
this  general  right  of  the  purchaser  to  specific  per¬ 
formance  with  abatement  for  defects  or  deficiencies, 
see  Nos.  298-305. 

As  to  the  effect  of  taking  possession  on  this  risrht, 
see  No.  297. 

566.  Smiilarly,  a  purchaser,  upon  completion,  is 
entitled  to  abatement  or  compensation  for  misde¬ 
scription  or  misrepresentation  by  his  vendor  as  to 
the  size,  character  or  condition,  etc.,  of  the  propertv. 
See  Nos.  218  and  219. 

567.  So,  too,  the  purchaser  is  entitled  to  abate¬ 
ment  or  compensation  for  delay  bv  his  vendor  in 
conveying. 

(M.)  Lohel  V.  Williams,  30  AV.L.R.  352,  7  W  W  R  1042 
25  M.R.  161. 

(O.)  Dudley  v.  Berczy,  3  Ch.  Ch.  81. 

(0.)  Barber  v.  Barber,  11  P.R.  137. 

568.  Such  abatement  or  compensation  is  allowed 
where,  through  the  vendor’s  default,  dilapidation  has 
taken  place  on  the  property  (e.g.  a  building  has  been 
torn  down)  before  completion  or  transfer  of 
possession. 

(0.)  Fisken  v.  Wride,  11  Grant  245. 
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(M.)  See  Lobel  v.  AVilliams,  ante,  where  damages  were 
allowed  for  vendor’s  delay  in  conveying  and  where 
the  measure  of  such  damages  is  discussed. 

569.  Sucli  abatement  or  compensation  is  also 
allowed  for  breach,  by  the  vendor  of  a  collateral 
warranty,  or  where  the  vendor  subsequently  incapa¬ 
citates  himself  from  carrying  out  an  undertaking 
given  b}^  him  collateral  to  the  (main)  contract  of 
sale. 

(S,)  Queen’s  Park  v.  Levinik  (1918)  1  W.W.R.  549 

(vendor  undertook  to  have  the  lots  fronting  on  a 
„  certain  street  on  a  plan,  and  then  consented  to 

cancellation  by  a  third  party  of  this  plan). 

See  Part  2K. 

570.  The  amount  of  such  abatement  or  compen¬ 
sation  will  be  distributed  rateably  over  the  various 
deferred  instalments  of  purchase  money. 

(M.)  Lang  v.  Graves  (1923)  2  W.W.R.  907. 

571.  The  rule  of  abatement  or  compensation 
applies  notwithstanding  that  the  purchaser  has  lost 
bis  right  to  rescind  the  contract  by  election  to  affirm 
or  by  waiver  or  by  becoming  unable  to  make 
‘h’estitutio  in  integrum.” 

(A.)  Haste  v.  Goodman  (1922)  2  W.W.R.  850,  18  A.L.R. 
15. 

(A.)  Crump  v.  MclSTell  (1919)  1  W.W.R.  52,  14  A.L.R. 
206. 

(A.)  Fonciere  Franco-Beige  v.  Duggan  (1919)  2  W.W.R. 
880. 

See  Ho.  297. 

572.  Where  there  is  an  express  covenant  for  title, 
the  right  to  such  abatement  or  compensation  is  not 
defeated  by  knowledge  of  the  defects  in  the  title 
possessed  by  the  purchaser  at  the  time  of  the 
contract. 

(Can.)  Greigv.  Franco-Canadian,  55  S.C.R.  395.' 

<A.)  Board  v.  Bauer  (1921)  2  W.W.R.  688,  16  A.L.R.  484, 
60  D.L.R.  208. 

_ _  But  it  is  otherwise  if  there  is  no  such  covenant. 
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(O.)  Curran  v.  Little,  8  Grant  250  (defect  related  to  l  acre 
out  of  50  sold,  and  purchaser  had  himself  an  inde¬ 
pendent  right  to  that  1  acre). 

573.  Where  the  contract  expressly  authorizes  the 
vendor  to  rescind  upon  being  unable  or  unwilling  to 
remove  an  objection  taken  to  the  title,  then  upon  his 
so  rescinding  he  is  not  liable  for  such  abatement  or 
compensation.  See  No.  305a. 

574.  As  to  the  fixing  of  the  amount  of  such  abate¬ 
ment  or  compensation,  the  purchaser  has  the  right  to 
have  the  same  done  by  the  court,  and  it  is  wrong  for 
the  vendor  to  say  (in  effect)  or  to  adopt  the  attitude 
“Accept  my  view  of  the  amount  to  be  allowed,  or  I 
shall  cancel  the  contract  or  forfeit  the  deposit.” 

(0.)  Bowes  V.  Vaux,  43  O.L.R.  521. 

(0.)  Shuter  V.  Patten,  51  O.L.R.  428,  67  D.L.R.  577. 

■ —  But  a  purchaser’s  refusal  of  a  reasonable  offer  of 
compensation  may  be  a  circumstance  influencing  the 
court  to  charge  the  purchaser  with  interest  and  the 
costs  of  suit. 

(O.)  Shuter  V.  Patten,  ante. 

■ —  In  the  reference  to  determine  the  amount  of  such 
compensation,  the  onus  of  proof  is  on  the  purchaser 
even  where  the  vendor  is  plaintiff  in  the  action. 

(A.)  Fonciere  Franco-Beige  v.  Duggan  (1919)  2  W.W.R. 
880. 

575.  If  the  defect  or  deficiency  is  comparatively 
trivial,  the  vendor  can  compel  specific  performance 
with  abatement  or  compensation:  but  not  if  it  is 
otherwise  than  trivial.  See  No.  320. 

576.  This  last  principle  cannot  be  invoked  by  a 
vendor  who  has  (since  the  sale)  wrongfully  sold  and 
conve^^ed  to  a  third  party  such  partial  title  as  he  did 
have. 

(0.)  Bowes  V.  Vaux,  ante. 

577.  Where  there  is  a  merely  possible  (and 
problematic)  defect,  e.g.  a  doubtful  claim  of  a  third 
party,  the  court  may,  at  the  instance  of  a  vendor. 
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under  special  circumstances,  order  part  of  the  price 
to  be  paid  into  court  to  meet  the  claim,  if  the  latter 
is  capable  of  ascertainment  in  money, 

(O.)  Jennison  v.  Copeland,  21  O.W.R.  689. 

When  Not  Allowed 

578.  Specific  performance  with  abatement  or 
compensation  for  defect  of  title  is  not  allowed  to  a 
purchaser  where  the  vendor  has  no  title  at  all  or 
practically  none. 

(S.)  Adolph  V.  Good,  20  W.L.R.  401  (title  in  vendoPs 
wife).  11  D.L.R.  750,  1  W.W.R.  936,  5  S.L.R.  106. 

(M.)  Mansfield  v.  Toronto  General  Trusts  Corporation,  20 
W.L.R.  344,  22  M.R.  49,  1  D.L.R.  503  (will  gave 
vendor  executors  no  power  to  sell). 

(B.C.)  Kirkland  v.  Smith,  16  W.L.R.  530. 

,  (P.C.)  Howard  v.  Miller,  30  W.L.R.  112  (the  real 
owner  was  not  a  party  to  the  contract  and  had  not 
authorized  same). 

(0.)  Russell  V.  Romanes,  3  A.R.  635. 

(S.)  Wellband  v.  Haw,  10  W.L.R.  41  (vendor’s  interest 
was  a  right  to  acquire  und'er  a  prior  agreement  of 
purchase). 

578a.  Nor  is  it  allowed  to  a  purchaser  where  the 
defect  or  deficienci^  is  so  substantial  that  to  enforce 
specific  ]oerformance  would  be  to  radically  change  the 
contract  (and  in  effect  make  a  new  one). 

(M.)  Meighen  v.  Couch,  23  W.L.R.  523,  23  M.R.  117,  4 
W.W.R.  64,  9  W.L.R.  829. 

(A.)  Boudreau  v.  Renault,  17  W.L.R.  542,  3  A.L.R.  333 
(in  both  these  cases  the  vendor  was  merely  the 
administratrix  of  the  estate  owning  the  land,  and  was 
entitled  to  only  a  one-third  interest  in  the '  residue 
after  payment  of  debts,  and  the  beneficial  interests 
had  not  yet  been  allocated). 

(Can.)  Meeker  v.  Nicola  Valley  Lumber  Co.,  55  S.C.R. 
494. 

(A.)  Grain  v.  RalTle,  20  A.R.  291  (one  partner  agreed  to 
sell  partnership  land  and  other  refused). 

(O.)  Goodman  v.  Wedlock,  6  O.W.R.  777  (husband  and 
wife  each  owned  a  half  interest  and  only  the  former 
had  agreed  to  sell). 
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579.  Sucli  abatement  or  compensation  will  not  be 
allowed  to  a  purchaser  where  the  defect  or  deficiency 
is  of  no  real  consequence,  or  the  parties  attached  no 
real  value  at  the  time  of  the  contract  to  the  matter  in 
which  the  defect  or  deficiency  afterwards  developed. 

(0.)  Imperial  Bank  v.  Metcalfe,  14  O.R.  467  (a  party  wall 
encroaching  to  a  trifling  extent). 

(B.C.)  Dowding  v.  Brown  (1920)  1  W.W.R.  698,  27 
B.C.R.  513  (a  house  property  really  sold  by  house 
number,  but  lot  erroneously  described  as  33  feet  wide 
instead  of  25). 

580.  Nor  where  a  vendor  at  the  sale  expressly 
stated  that  he  did  not  own  all  the  land  and  would 
have  to  get  ratification  by  a  third  person  as  to  part. 

(A.)  Wilson  V.  Patterson  (1918)  1  W.W.R.  999,  14  A.L.R. 
162. 

581.  Nor  where  the  defect  or  deficiency  was 
otherwise  known  to  the  buyer  at  the  time  of  the  sale. 

(0.)  Curran  y.  Little,  8  Grant  250. 

(A.)  Wilson  V.  Patterson,  ante. 

(O.)  Carmicael  v.  Ferris,  8  P.R.  289. 

(0.)  Manson  v.  Manson,  10  P.R.  155. 

(0.)  Bullen  V.  Wilkinson,  2  D.L.R.  190. 

t 

582.  Nor  where  the  defect  is  occasioned  by  the 
purchaser  himself. 

(Can.)  Nikola  v.  Meeker,  55  S.C.R.  494  (the  purchaser  of 
a  sawmill  moved  machinery  elsewhere  so  that  govern¬ 
ment  did  not  issue  patent  to  vendor). 

583.  Nor,  in  case  of  misdescription  as  to  size, 
acreage  or  dimensions,  where  the  land-description  is 
qualified  by  the  usual  words  ‘hnore  or  less”:  pro¬ 
vided  that  the  shortage  is  not  so  great  as  to  raise  a 
presumption  of  fraud  or  gross  mistake. 

(O.)  Wilson  V.  Simpson,  23  O.L.R.  253. 

(B.C.)  Hunter  v.  Kerr,  21  W.L.R.  823,  7  D.L.R.  829. 

—  Nor  where  the  sale  was  not  made  nor  the  price 
fixed  on  the  basis  of  acreage,  etc.,  and  the  purchaser 
got  what  he  really  bargained  for. 

Ib. 
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(N.B.)  Gray  v.  Chadwick,  49  R.BAi.  144. 

583a.  As  to  when  specific  performance  with 
abatement  or  compensation  is  not  allowed  at  the 
instance  of  the  vendor,  see  No.  575.- 

6D.  RIGHTS  AFTER  CONVEYANCE 
Remedy  for  Matters  Prior  Thereto 

584.  After  accepting  a  conveyance,  the  purchaser 
has  no  remedy,  by  way  of  damages  or  rescission  or 
otherwise,  for  (a)  deficiency  in  area  (b)  defect  in 
the  title  (c)  non-fraudulent  misdescription  or  mis¬ 
representation  or  constructive  (as  distinguished  from 
actual)  fraud,  or  for  (d)  mistake,  or  other  such 
matter,  in  regard  to  the  contract  or  its  subject- 
matter  or  terms  prior  to  the  conveyance. 

(0.)  Korman  v.  Abrahams,  49  O.L.R.  9. 

(0.)  Freear  v.  Gilders,  50  O.L.R.  217. 

(M.)  Gilmour  v.  Winnipeg  Trustee  Co.  (1921)  2  W.W.R. 
770  (1923)  3  W.W.R.  177  (1923)  4  D.L.R.  344. 

(Can.)  Penrose  v.  Knight,  Cassels  Digest  776.. 

(0.)  McColl  V.  Faithorne,  10  Grant  324. 

(0.)  Cameron  v.  Cameron,  14  O.R.  561. 

(0.)  Follis  V.  Porter,  11  Grant  442  (24  acres  less  than 
conveyance  called  for,  i.e.  200  acres  “more  or  less”). 

(B.C. )  Jackson  v.  Irwin,  24  W.L.R.  947,  11  D.L.R.  188, 
4  W.W.R.  1301,  20  B.C.R.  487  (common  mistake). 

(B.C.)  Hird  v.  Equimault,  14  B.C.R.  42,  11  W.L.R.  504. 

(Can.)  Hansen  v.  Franz,  57  S.C.R.  67. 

(K.B.)  Hand  v.  Warner,  31  D.L.R.  189,  44  N.B.R.  215, 
331. 

(S.)  Wellwood  V.  Haw,  10  W.L.R.  41,  2  S.L.R.  23. 

(M.)  Hamilton  v.  Margolius,  28  W.L.R.  504,  22  D.L.R. 
387,  24  M.R.  484.  . 

(O.)  Cockenour  v.  Bullock,  12  Grant  73  (an  outstanding 
tax  sale). 

(0.)  Hamilton  v.  Banting,  13  Grant  484. 

(O.)  Re  Kennedy,  26  LT.C.R.  326. 

(0.)  Re  Buck,  6  P.R.  98. 

(0.)  Dinsmore  v.  Shackleton,  26  U.C.C.P.  604. 
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(0.)  Thomas  v.  Crooks,  11  U.C.R.  579  (the  purchaser  was 
evicted  for  want  of  title  in  vendor  and  he  sued  the 
latter  unsuccessfully  to  recover  his  purchase  money). 

(0.)  Kincaid  v.  Kincaid,  6  P.R.  93. 

(S.)  Broder  v.  Glenn,  29  W.L.R.  368,  7  S.L.R  122,  7 
W.W.R.  71  (taxes). 

(B.C.)  Loewen  v.  Duncan  (1922)  2  W.W.R.  1131,  30 
B.C.R.  295,  62  D.L.R.  152. 

(0.)  Shurie  V.  White,  12  O.L.R.  54. 

(Can.)  Colev.  Pope,  29  S.C.R.  291. 

(A.)  Anderson  V.  Morgan  (1917)  2  W.W.R.  969,  11  A.L.R. 
526,  34  D.L.R.  728. 

(O.)  Bull  V.  Harper,  6  P.R.  36  (purchaser  evicted). 

(0.)  McCarthy  v.  Haldimand,  10  O.L.R.  668  (a 
municipal  council  sought  to  rescind  a  purchase 
completed  by  registered  deed  on  the  ground  that  it 
was  not  authorized  by  a  bydaw) . 

(Can.)  Carey  v.  City  of  Toronto,  14  S.C.R.  172  (the 
purchase  was  according  to  a  plan  showing  a  certain 
lane,  but  the  deed  was  according  to  a  different  plan 
which  did  not  show  that  lane). 

(K.B.)  Robinson  v.  Jarvis,  1  IST.B.R.  371  (though  purchaser 
was  evicted — caveat  emptor). 

(P.C.)  Kelly  V.  Enderton,  23  W.L.R.  310  (1913)  A.C. 
191,  3  W.W.R.  1003  (an  employee  of  vendor’s  agents 
became  purchaser  without  disclosing  the  fiduciary 
relation). 

(O.)  Smith  V.  Bonnisteel,  13  Grant  29. 

(B.C.)  Kelson  V.  Charleson,  15  D.L.R.  660,  19  B.C.R.  100, 

5  W.W.R.  995,  26  W.L.R.  865  (in  these  last  two 
cases  the  title  was  accepted  under  a  misapprehension 
of  the  law  as  to  its  validity). 

(O.)  Barrett  v.  Guesner,  14  O.WhR.  1151. 

(O.)  O’Sullivan  v.  Cluxton,  26  Grant  612  (sale  advertise¬ 
ment  stated  that  buildings  or  obstructions  on  the 
property  would  be  removed). 

(Can.)  Redican  v.  Kesbitt  (1924)  S.C.R.  145. 

(0.)  Disney  v.  Howick,  56  O.L.R.  606. 

(Can.)  Bell  v.  Macklin,  15  S.C.R. 

(M.)  Hines  v.  McCallum  (1925)  1  W.W.R.  839. 


61).  Rights  After  Conveyance 


217 


(d) 

(Can.)  Marshall  v.  C.P.  Lumber  Co.,  63  S.C.R.  352  (an 
auction  sale  where  both  parties  thought  all  the 
vendor’s  holdings  were  in  the  advertisement  and 
deed  but  one  parcel  was  omitted). 

(A.)  (See  contra  DeClerval  v.  Jones,  8  W.L.R.  300,  1 
A.L.R.  286,  where  Beck,  J.,  rescinded,  the  acreage 
being  only  97  as  against  160  mentioned  in  the 
conveyance. ) 

(B.C.)  Matheson  V.  Thynne  (1925)  1  W.W.R.  703  (vendor 
released  to  a  railway  all  claims  for  flooding  the  land 
sold). 

(Can.)  Cf.  Bowlen  v.  Canada  Permanent  (1925)  S.C.R. 
672. 

—  The  transaction  is  complete,  so  as  to  render  this 
rule  applicable,  where  the  purchaser  has  received 
and  accepted  an  executed  conveyance  (and  especially 
if  he  has  also  received  the  possession  or  a  key  of  the 
property)  and  has  paid  the  price  (or  has  given  a 
cheque  therefor  which  has  been  taken  as  cash) . 

(Can.)  Redican  v.  Nesbit,  ante. 

585.  And,  after  accepting  a  conveyance,  a  pur¬ 
chaser  who  has  given  (a)  a  note  or  (b)  a  mortgage 
to  the  vendor  for  part  of  the  price,  cannot  on  any 
of  the  grounds  mentioned  in  No.  584  resist  payment 
thereof,  or  foreclosure  for  non-payment  thereof,  or 
claim  a  set-off  against  the  purchase-price. 

(a) 

(0.)  Walker  v.  Douglas,  23  U.C.R.  9. 

(O.)  Carlisle  v.  Hoshel,  20  U.C.R.  199  (a  plea  of  total 
failure  of  consideration  must  allege  possession  not 
taken  by  purchaser). 

(b) 

(N.B.)  Hand  V.  Warner,  31  D.L.R.  189,  44  N.B.R.  215, 
331. 

(O.)  Cockenour  v.  Bullock,  12  Grant  73. 

(N.S.)  Hill  V.  McLeod,  5  R.  &  G.  280  (misrepresentation  as 
to  quantity). 

(O.)  Hamilton  v.  Banting,  13  Grant  484. 

(0.)  Re  Kennedy,  26  U.C.R.  326. 

(0.)  Re  Buck,  6  P.R.  98. 
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(0.)  Dinsmore  v.  Shackleton,  26  TJ.C.C.P.  604. 

(B.C.)  Loewen  v.  Diincaii  (1922)  2  W.W.R.  1131,  30 
B.C.R.  295,  62  D.L.R.  152. 

586.  And  where,  in  an  exchange  of  properties,  a 
party  accepts  a  conveyance,  he  cannot  set  up  any 
such  ground  as  a  defence  when  sued  for  the  convey¬ 
ance  which  he  himself  was  to  give. 

(M.)  Hamilton  v.  Margolius,  28  W.L.R.  504,  22  D.L.R. 
387,  24  M.R.  484. 

587.  This  general  rule  applies  notwithstanding 
that  the  purchaser  has  stopped  payment  of  a  cheque 
given  for  part  of  the  price  upon  discovery  of  misrep¬ 
resentation  by  the  vendor. 

(Can.)  Reddican  v.  Nesbitt,  ante. 

588.  But  the  rule  does  not  apply  where  the  party 
receiving  the  conveyance  and  seeking  a  remedy  upon 
such  grounds  (as  are  mentioned  in  No.  584)  has  not 
fully  completed  his  part  of  the  contract. 

(M.)  Foster  v.  Stitfler,  14  W.L.R.  178,  19  M.R.  533  (the 
purchaser  was  allowed  a  lien  on  the  properties 
conveyed  and  to  be  conveyed  by  him  for  the  excess 
of  encumbrances  on  the  property  received  by  him 
above  the  amount  assumed  by  him  or  represented  to 
him). 

(O.)  Wishart  v.  Bond,  10  D.L.R.  776,  24  O.W.R.  199. 

589.  Nor  is  the  purchaser,  after  conveyance, 
without  remedy  in  case  of  defects  by  reason  of  ~ 
encumbrances  where  the  agreement  expressly  pro¬ 
vides  for  the  title  being  free  from  all  encumbrances. 

(M.)  Freeman  v.  Calverley,  34  W.L.R.  514,  26  M.R.  330, 
10  W.W.R.  567,  27  D.L.R.  394  (purchaser  held 
entitled  to  recover  outstanding  taxes  paid  by  him). 

(0.)  Besner  V.  Trickey,  53  O.L.R.  35. 

(M.)  See  also  Foster  v.  Stiffler,  ante,  and 

(A.)  Drager  v.  Robinson,  7  W.W.R.  125. 

590.  Nor  does  the  general  rule  above  (in  No.  584) 

appl}^  where,  in  addition  to  one  or  more  of  the  above 
grounds  of  objection  (in  No.  584)  by  the  purchaser 
to  the  transaction,  there  is  a  total  failure  of  con¬ 
sideration  to  him.  ' 
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(Can.)  Cole  v.  Pope,  29  S.C.K.  291  (the  vendor  had 
absolutely  no  title  -whatever). 

(0.)  McRory  v.  Henderson,  14  Grant  271  (in  addition  to 
total  want  of  title  there  was  a  confidential  relation). 
(0.)  Cf.  Carlisle  v.  Hospel,  ante. 

—  Nor  where  there  is  a  difference  in  substance 
between  the  thing  he  bargained  for  and  the  thing  he 
obtained,  so  great  that  he  cannot  be  said  to  have 
received  what  he  bargained  for. 

(0.)  Freear  v.  Gilders,  50  O.L.R.  128  (land  advertised  as 
14  acres  but  really  only  9  and  too  small  for  the 
purpose  of  the  purchaser  made  known  to  vendor). 
(S.)  O’Connor  v.  Sturgeon  Lake  Co.,  27  W.L.R.  813,  6 
W.W.R.  701,  7  S.L.R.  60,  affirmed  29  W.L.R.  275, 
7  W.W.R.  64,  7  S.L.R.  254. 

—  But,  in  general,  mere  deficiency  in  value  or 
quantity  is  within  the  rule  in  No.  584. 

(B.C.)  Loewen  v.  Duncan,  ante. 

591.  Nor  does  the  rule  seem  to  apply  where  'the 
deed  is  to  a  third  person  (though  so  made  at  the 
purchaser’s  request). 

(0.)  McLennan  v.  Cheguin,  37  U.C.R.  301. 

592.  Nor  does  it  apply  to  (actionable)  collateral 
warranties.  See  No.  338. 

593.  Nor  in  case  o^  a  covenant  for  title,  etc.,  con¬ 
tained  in  the  convevance  itself.  See  cases  cited  in 
No.  584. 

—  And,  where  the  land-description  in  the  convey¬ 
ance  is  rectified  by  the  court  so  as  to  cover  and 
convey  additional  land,  this  will,  of  course,  result  in 
giving  a  correspondingly  wider  effect  to  such 

covenant  for  title. 

(0.)  Hickman  v.  Warman,  46  D.L.R.  66. 

594.  After  conveyance,  a  similar  general  rule 
applies  against  the  vendor,  so  that  he  has  no  remedy 
for  any  such  grounds  of  complaint  against  the 
purchaser. 

(B.C.)  Parshall  v.  National  Finance,  9  W.L.R.  497 
mortgage  was  taken  for  balance  of  price  and  suif 
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then  brought  for  interest  said  to  have  been  omitted 
erroneously  from  the  mortgage). 

(0.)  Cottingham  v.  Cottingham,  11  A.R.  624  (more  than 
was  intended  was  sold  and  conveyed). 

—  But  Ms  lien  for  unpaid  purchase  money  is  not 
terminated  by  his  conveyance.  See  No.  746. 

—  Nor  his  right  to  enforce  restrictive  covenants  by 
the  purchaser  contained  in  the  agreement  of  sale. 
See  Nos.  380-388. 

See,  however,  as  to  the  effect  of  the  Torrens  System,  where 
a  simple  transfer  is  given  containing  no  restriction. 

(S.)  Re  Jamieson  Caveat,  23  W.L.R.  921.) 

G-eneral  Rights  Arising  Out  of  the  Conveyance 

595.  The  usual  statutory  covenants  for  title 
apply  only  to  defects  arising  from  acts  of  the  vendor, 
and  do  not  constitute  an  absolute  warranty  of  his 
title,  and,  in  particular,  do  not  apply  where  he  never 
had  title. 

(B.C.)  Amar  Singh  v.  Mitchell  (1917)  1  W.W.R.  201,  23 
B.C.R.  248. 

595a.  A  purchaser  cannot  rescind  the  conveyance 
and  recover  his  purchase  monies,  for  breach  (e.g. 
delay  in  performance)  of  covenants  by  his  vendor  for 
further  assurance. 

(Can.)  Bowlen  v.  Canada  Permanent  (1925)  S.C.R.  672. 

596.  The  deed  passes  to  the  purchaser,  as  an 
absolute  legal  right  and  without  any  special  words 
or  form,  all  those  apparent  and  continuous  easements 
(as  of  way,  light,  drain  and  water-dam,  etc.)  which 
are  necessary  to  the  reasonable  enjoyment  of  the 
propert}^  granted,  and  which  were,  at  the  time  of  the 
deed,  used  by  the  grantor  for  the  benefit  of  the  land 
conveyed. 

(Can.)  Hart  v.  McMullen,  30  S.C.R.  245. 

—  And  this  is  unaffected  by  accidental  or  temporary 
stoppage  of  the  easement  at  the  time  of  the  deed. 

(Can.)  Ib. 
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—  But  where  the  user  has  ceased  17  years  before  the 
deed,  abandonment  was  inferred  and  no  easement 
was  acquired  by  the  grantee. 

(Can.)  Ib. 

■ —  Especially  as  against  an  adjoining  owner  who 
purchased  at  the  same  time  from  a  common  owner 
of  the  two  properties. 

(Can.)  Ib. 

597.  A  vendor  cannot  derogate  from  his  grant  so 
as  to  deprive  his  purchaser  of  comfortable  and 
reasonable  enjojunent  of  the  property. 

(O.)  Rnetcb  v.  Spry,  14  O.L.R.  233  (vendor  built  a  very 
bigb  fence,  seriously  affecting  tbe  bouse  sold,  in  the 
matter  of  ventilation,  snow  and  ice,  and  was  enjoined 
and  ordered  to  pay  damages). 

Indemnity  by  Purchaser  Against  Encumbrances 

Assumed 

599.  A  purchaser  is  prima  facie  bound  to 
indemnify  his  vendor  against  all  encumbrances  to 
which  the  property  was  subject  at  the  time  of 
conveyance. 

(0.)  Martin  v.  Arthur,  16  TJ.C.R.  483. 

(0.)  Canavan  v.  Meek,  2  O.R.  636. 

(M.)  Noble  V.  Campbell,  18  W.L.R.  591. 

(0.)  Boyd  V.  Johnston,  19  O.R.  598. 

(M.)  Fullerton  v.  Brydges,  10  M.R.  431. 

(M.)  Brough  V.  McLelland,  9  W.W.R.  6,  18  M.R.  279. 
(Can.)  Maloney  v.  Campbell,  28  S.C.R.  228. 

(O.)  Gooderham  v.  Moore,  31  O.R.  86. 

(S.)  Ilerle  v.  Lessweister  (1925)  3  W.W.R.  609. 

600.  And  this  obligation  can  be  assigned. 

(M.)  Morice  v.  Kernighan,  18  M.R.  360. 

(O.)  Gooderham  v.  Moore,  ante. 

(Can.)  Maloney  v.  Campbell,  ante. 

(Can.)  Small  V.  Thompson,  28  S.C.R.  219. 

■ —  And  the  assignee  can  sue  thereon. 

(M.)  Cullin  V.  Rinn,  5  M.R.  8. 

(M.)  Brough  V.  McLelland,  ante. 

(N.W.T.)  Glenn  v.  Scott,  2  Terr.  239. 
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601.  And  action  thereon  by  the  vendor  or  his 
assignee  against  the  purchaser,  lies  before  actual 
pa3^ment  of  the  encumbrance  by  the  plaintiff. 

(M.)  Cullin  V.  Einn,  ante. 

(M.)  Brough  V.  McLelland,  ante. 

602.  But  this  obligation  is  based  upon  the  pre¬ 
sumed  intention  of  the  parties,  and  such  presumption 
is  capable  of  being  rebutted: 

(a)  By  parol  evidence  (of  a  contrary  intention  by  the 
parties) . 

(0.)  Corby  v.  Gray,  15  O.E.  1. 

(Can.)  Welsh  v.  Popham  (1925)  S.C.R.  549  (a  transfer 
though  absolute  on  its  face  was  intended  only  as 
collateral  security:  Alberta  L.T.  Act  was  interpreted 
as  not  requiring  this  rebuttal  to  appear  in  the 
transfer  itself). 

(M.)  Fullerton  v.  Biydges,  10  M.R.  431. 

(b)  By  inference  from  the  terms  of  the  contract. 

(M.)  Hannah  v.  Rational  Investors  (1923)  1  W.W.R.  699. 

(M.)  Rorthern  Trust  v.  Rowland  (1921)  2  W.W.R.  709 

(the  vendor  covenanted  for  possession  ‘‘free  from 
all  encumbrances”). 

(c)  And  the  obligation  will  not  be  imposed  if  it  would 
be  inequitable  to  do  so. 

(0.)  Disney  v.  Howick,  56  O.L.R.  606  (vendor  was  suing 
to  rectify  deed  so  as  to  show  assumption  by  purchaser 
of  mortgage  but  was  guilty  of  over-reaching  and 
misrepresentation) . 

603.  This  general  rule  (of  No.  599)  does  not  apply 
against  a  person  who,  although  he  receives  in  his 
name  from  the  vendor  a  conveyance  (of  the  land 
sold)  subject  to  encumbrance,  is  nevertheless  not  the 
real  purchaser. 

(Can.)  Campbell  v.  Douglas,  54  S.C.R.  28  (he  received 
the  encumbered  property  in  exchange  for  property 
he  held  as  security  for  a  loan,  the  borrower  having 
transacted  the  exchange). 

(Can.)  Fraser  v.  Fairbanks,  23  S.C.R.  79  (he  was,  to  the 
vendor’s  knowledge,  merely  an  agent  for  a  company 
being  formed :  the  latter  and  not  he  was  held  to  be  the 
true  indemnitor). 
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604.  Nor  does  the  rule  apply  iu  favor  of  a  person 
who,  though  he  executed  the  conveyance  to  the  pur¬ 
chaser,  was  nevertheless  not  the  real  vendor. 

(M.)  Peterson  v.  Wickson  (1918)  2  W.W.R.  259. 

(0.j_Walter  v.  Dickson,  20  A.R.  96. 

(Can.)  Campbell  v.  Douglas,  ante. 

604a.  The  purchaser  is  not  personally  liable  to 
the  mortgagee  on  such  a  mortgage  notwithstanding 
that  he  covenants  with  his  vendor  to  pay  the  same. 

(0.)  Canada  Landed  v.  Shaver,  22  A.R.  377. 

Enforcing  Restrictive  Covenants 

605.  A  restrictive  covenant  by  a  purchaser  (i.e. 
to  use  or  not  to  use  the  land  in  a  particular  way) 
may  be  enforced  against  a  sub-purchaser  with  notice 
of  the  covenant. 

(O.)  Ferris  v.  Ellis,  49  O.L.R.  264,  64  D.L.R.  202. 

606.  But  this  equitable  doctrine  does  not  extend 
to  a  positive  covenant  by  the  purchaser  (e.g.  to  build 
or  repair  or  spend  money  on  the  property).. 

(O.)  Ferris  v.  Ellis,  ante. 

See  Nos.  385  and  415. 

607.  A  covenant  by  a  purchaser  that  the  land 
‘‘shall  never  be  sold,  but  shall  be  left  for  the  common 
benefit  of  the  parties  and  their  successors”  is 
valid  and  enforceable. 

(P.C.)  McLean  v.  McKay,  L.R.  5  P.C.  327  (an  appeal  from 
Nova  Scotia). 

608.  Where  two  adjoining  parcels  of  land  have 
been  bought  by  the  same  purchaser  and  similar 
building  restrictions  have  been  imposed  by  the 
separate  deeds  of  conveyance  under  the  purchaser’s 
covenanjt  for  himself  and  his  assigns,  a  sub-purchaser 
of  one  of  the  parcels  from  such  covenantor  has  no 
status  to  enforce  against  the  sub-purchaser  of  the 
adjoining  parcel  the  covenant  entered  into  by  their 
common  grantor  in  favor  of  a  prior  owner  and  his 
assigns,  particularly  where  the  defendant  had  bought 
without  knowledge  of  the  covenant. 
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(0.)  Hoodless  v.  Smith,  9  D.L.R.  456,  4  O.W.H.  816,  24 
O.W.R.  67. 

609.  As  to  a  covenant  by  a  purchaser  to  pay 
purchase-money  not  running  with  the  land  so  as  to  be 
enforceable  against  an  assignee,  of,  or  a  purchaser 
from,  the  covenantor,  see  No.  415. 

609a.  As  to  the  general  construction  of  restric¬ 
tive  covenants,  see  Nos.  380-387. 

609b.  Where  a  contract  of  sale  contains  a  restric¬ 
tive  covenant  by  the  purchaser,  and  the  vendor  gives 
an  ordinary .  transfer,  making  no  mention  of  the 
covenant,  he  (the  vendor)  cannot  (in  Saskatchewan 
in  view  of  the  provisions  of  its  L.T.  Act)  afterwards 
file  a  caveat  in  respect  of  the  ^covenant. 

Per  Newlands  J.  A.  in  re  Jamieson  Caveat,  23  AV.L.R- 
921. 


PART  7. 

REMEDIES  FOR  DEFAULT 

Section  Nos. 


7A.  Jurisdiction  (General)  .  610-615 

7B.  Election  of  Remedies  .  (616-632) 

General  . ' .  616-624 

Judgments  .  625-62'J 

After  Judgment  .  630-632 

7C.  Non-Performance,  Etc.,  as  a  Bar  to  Remedy  (Against 

the  Other  Party)  .  (633-648) 

Vendor  Barred  .  633-636 

Purchaser  Barred  .  639-643 

General  .  644-648 

7D.  Essentiality  of  Time  (Stipulated  for  Performance 

of  the  Contract)  .  (649-661) 

Consequence  of  Time  Being  of  Essence  .  •  649-652 

When  is  Time  of  the  Essence  ?  .  653-659 

Consequence  of  Time  Not  Being  of  the  Essence  .  .  660,  661 

7E.  Equitable  Relief  Against  Forfeiture  by  Vendor  ....  (662-672i 

The  Jurisdiction  . .  662-664 

Conditions  and  Terms  of  Its  Exercise  . 665-672 

7r.  Action  by  Either  Party  for  Specific  Performance  . .  (673-695) 

General  Grounds  for  Refusing  Relief  .  673-685 

Rectification  Sought  in  Same  Action  .  686 

Against  the  Crown  .  687 

Crop-Payment  Agreements  .  6S8 

Foreign  Lands  .  '  689 

Foreign  Courts  .  690 

Chattels  Sold  with  the  Land  .  691 

Protection  of  Purchaser  where  Title  is  Encumbered  692 

Abatement  for  Deficiencies  .  693 

Damages  in  Lieu  or  in  Addition  .  894 

Effect  of  Vendors’  and  Purchasers’  Act  of  Ontario 

and  British  Columbia  .  695 


7A.  JURISDICTION 

610.  Equitable  (as  distinguislied  from  common- 
law")  remedies,  interests  and  fights,  are  not  ousted, 
or  refused  recognition  by  the  courts,  under  or  in 
consequence  of  the  Torrens  Title  System.  See 
No.  13. 

611.  A  court  has  jurisdiction  to  order  specific 
performance  (including  the  incidental  relief  of 
cancellation  for  non-performance  of  judgment  for 
specific  performance)  notwithstanding  that  the  land 
is  situate  outside  the  province  of  that  court,  provided 
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the  owner  resides  within  that  province  or  submits  to 
the  jurisdiction  of  the  court  in  question. 

(Can.)  Tucker  v.  -Jones,  53  S.C.R.  431. 

(A.)  Hill  V.  Spraicl,  11  AV.L.R.  680,  2  A.L.R.  148. 

(M.)  Smith  V.  Ernst,  21  W.L.R.  483,  22  M.R.  363,  2 
AV.W.R.  498. 

(0.)  Montgomery  v.  Ruppensberg,  31  O.R.  433  (an 
exchange  where  plaintiff  was  a  non-resident  and  his 
land  outside  the  province). 

(0.)  Campbell  v.  Barrett,  32  O.L.R.  157. 

(M.)  Burley  v.  Knappen,  13  W.L.R.  .715  (action  by  vendor 
to  foreclose  a  contract  as  to  foreign  land). 

(A.)  Fort  George  v.  Wilson  (1917)  2  AV.W.R.  351. 

612.  Where  the  land  is  situate  within  the  province 
of  a  court,  that  court’s  jurisdiction  to  decree  specific 
performance  is  not  affected  by  an  injunction  of  a 
foreign  court  against  one  of  the  parties  enjoining 
him  from  dealing  with  the  land. 

(IST.S.)  Devenne  v.  Warren,  45  IST.S.R.  8. 

613.  The  court  has  jurisdiction,  in  an  action  for 
specific  performance  by  either  the  vendor  or  the 
purchaser,  to  grant  damages  either  (a)  in  lieu  of 
specific  performance  or  (b)  in  addition  thereto. 

Lord  Cairn’s  Act  (Imp.  1858),  copied  in  substance  by 
'  various  provincial  enactments. 

(Can.)  Ontario  Asphalt  v.  Montreuil,  52  S.C.R.  542. 

(0.)  McIntyre  v.  Stockdale,  9  D.L.R.  293,  27  O.L.R.  460 
(damages  granted  purchaser  in  addition  to  return 
of  his  monies,  where  vendor  has  wrongfully  resold). 

(M.)  Johanneson  v.  Galbraith,  16  M.R.  138. 

(M.)  Migniez  v.  Harrison,  7  W.AV.R.  650,  30  AA^.L.R.  39, 
25  M.R.  40  (holding  that  County  Court  has  no 
jurisdiction  to  grant  such  damages). 

(M.)  Bertrain  v.  Builders’  Association,  31  W.L.R.  430,  8 
AV.W.R.  814. 

—  But  damages  will  not  be  awarded  to  a  plaintiff 
where  he  is  denied  specific  performance  of  a  contract 
of  sale  on  the  ground  of  non-compliance  with  the 
Statute  of  Frauds. 
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(O.)  O’Donnel  v.  Black,  19  Grant  620. 

(M.)  Bertrain  v.  Bnilclers’  Associates,  ante  (holding  that 
such  damages  cannot  be  awarded  unless  the  right  to 
specific  performance  exists). 

See  17o.  216. 

—  Nor  can  damages  in  lieu  of  specific  performance 
be  granted  when  the  court  rescinds  the  contract. 

(B.C.)  Smith  V.  Mitchell,  3  B.C.R.  450. 

(b) 

(A.)  Haste  v.  Goodman  (1922)  2  W.W.R.  850,  18  A.L.ll. 

15  (delay  in  giving  possession  to  purchaser). 

(M.)  Lobel  V.  Williams,  30  W.L.R.  352,  7  AV.W.R.  1042, 
25  M.R.  161  (ditto). 

(M.)  Smith  V.  Ernst,  ante  (failure  to  Torrens  the  title  as 
agreed). 

(Can.)  Cf.  Wallace  V.  Hesslein,  29  S.C.R.  171. 

614.  In  Alberta,  legislation  prohibits  execution, 
attachment,  garnishment  or  the  appointment  of  a 
receiver  against  a  purchaser  by  the  vendor  until  after 
a  sale  of  the  property  under  the  vendor’s  lien. 
Chapter  6  of  1914  and  Chapter  3  of  1916. 

(A.)  Budnyk  v.  Ivuchneiyk  (1924)  3  W.W.R.  900. 

—  But  this  legislation  does  not  apply: 

(a)  In  case  of  a  crop-payment  agreement,  where  the 
purchaser  misappropriates  the  vendor’s  share. 

(A.)  Bennefield  v.  Birdsell  (191?)  3  W.W.R.  991. 

(b)  So  as  to  prevent  appointment  of  a  receiver  of 
the  rents  and  profits  of  the  land  which  is  the  subject 
of  the  contract  of  sale. 

(A.)  Canadian  Mortgage  v.  McFadyen  (1922)  3  W.W.R. 
354. 

.  (A.)  Knowles  v.  Jenkins  (1923)  1  W.W.R.  1279. 

(c)  In  favor  of  a  vendor  sued  on  a  note  given  by  him 
to  his  assignee  (of  the  agreement  of  sale)  to  cover 
the  amount  of  the  purchaser’s  default  (subsequent  to 
the  assignment) . 

(A.)  Alliance  Trust  v.  Johns  (1920)  2  AV.W.R.  800. 

(d)  To  a  proceeding  (on  the  contract)  taken  outside 
Alberta,  although  the  land  is  situate  in  Alberta. 

Royal  Trust  v.  Kritzweiss  (1924)  1  AV.AV.R.  760. 
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(e)  To  a  sale  of  land  situate  outside  Alberta. 

(A.)  Cray  v.  Pegg,  25  D.L.R.  581,  31  W.L.R.  257, 

(f)  To  a  note  given  by  the  purchasor  for  the  “down” 
payment, 

(A.)  Cotton  V.  Dempster  (1925)  1  W.W.R.  954. 

615.  An  action  lies  for  a  declaration  by  the  court 
of  the  fact  of  extra-judicial  determination,  cancella¬ 
tion  or  rescission  of  the  contract. 

(S.)  Wilson  V.  Abbot,  28  W.L.R.  437,  6  W.W.R.  1097,  7 
S.L.R.  107. 

(M.)  Massey  v.  Walker,  24  W.L.R.  168,  4  W.W.R.  557, 
23  M.R.  563,  11  D.^.R.  278. 

(S.)  Moore  V.  Stewart,  20  D.L.R.  700,  7  W.W.R.  991,  7 
S.L.R.  434. 

(IST.W.T. )  Forfar  v.  Sage,  5  Terr.  255  (the  suit  is  not 
barred  by  delay). 

(0.)  Korman  v.  Abrahamson,  58  D.L.R.  609. 

(M.)  Hicks  V.  Laidlaw,  20  W.L.R.  479,  22  M.R.  96,  2 
D.L.R.  460,  1  W.W.R.  1008. 

(M.)  Fox,v.  Reid,  23  W.L.R.  963,  23  M.R.  152,  4  W.W.R. 
200,  11  D.L.R.  735. 

^  V 

—  But  it  must  be  brought  at  the  plaintiff’s  own 
expense, 

(S.)  Wilson  V.  Abbot,  ante. 

(S.)  Moore  v.  Stewart,  ante.  i 

—  A  vendor  who  has  determined  the  contract  him¬ 
self,  cannot  ask  the  court  to  determine  it. 

Wilsoli  V.  Abbot,  ante. 

See,  however,  Ho.  624. 

615a.  A  vendor  is  not  precluded  from  suing  for 
cancellation  by  the  presence  of  a  clause  in  the 
contract  authorizing  extra-judicial  cancellation  nor 
by  the  fact  of  his  having  given  a  notice  under  such 
a  clause. 

See  Hos.  623,  623a  and  698. 

—  Nor  is  he  precluded  from  suing  for  the  price,  if 
such  notice  was  abortive  or  defective, 

iSee  Ho.  733. 
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7B.  ELECTION  OF  REMEDIES 
General 

616.  In  general,  eitlier  party  is  entitled  to  choose 
between  the  different  remedies  or  forms  of  relief 
open  to  him  on  the  facts  of  the  case. 

(S.)  Standard  Trust  v.  Little,  Si  W.L.R.  767,  8  S.L.R. 
205,  8  W.W.R.  1112,  24  D.L.R.  713. 

(A.)  But  in  C.P.R.  V.  Meadows,  8  W.L.R.  806,  1  A.L.R. 

,  34,  the  court  of  its  own  motion  refused  the  vendor’s 

prayer  for  foreclosure  and,  instead,  ordered  a  sale, 
against  his  objection. 

617.  As  between  (inconsistent)  remedies  in 
affirmance  of  the  contract  (on  the  one  hand)  and 
remedies  in  disaffirmance  thereof  (on  the  other 
hand),  a  party  entitled  to  both  must  elect  between 
them,  and  his  election  once  made  is,  in  general, 
irrevocable.  See  the  cases  below  in  this  subdivision. 

618.  Acordingly,  if  a  vendor  has  demanded  pay¬ 
ment  or  assumed  to  declare  forfeiture  for  non¬ 
payment,  he  cannot  take  the  position  that  the 
contract  is  incomplete  or  not  binding. 

(Can.)  Mills  v.  Marriott,  3  W.W.R.  841,  20  M^.L.R.  917.  - 

619.  And  a  purchaser  cannot  repudiate  for  fraud 
and  (at  the  same  time  or  subsequently)  claim  a 
return  of  purchase  monies  on  the  ground  of  deter¬ 
mination  or  cancellation  by  the  vendor  for  default 
by  the  purchaser. 

(M.)  Kerfoot  v.  Yeo,  20  M.R.  129,  15  W.L.R.  351. 

620.  And  a  purchaser  who  has  repudiated  on  the 
ground  of  fraud  cannot  later  raise  the  objection  of 
want  of  title. 

(O.)  Paisley  v.  Wills,  18  A.R.  210. 

(0.)  Montgomery  v.  Ruppensburg,  31  O.R.  433. 

621.  A  purchaser’s  demand  for  return  of  purchase 
monies  paid  is  an  irrevocable  election  which  bars  him 
from  subsequently  seeking  specific  performance  of 

thp  PATitn/ipt 

(Y.S.)  Mcbougall  &  Allen,  55  Y.S.R.  278. 
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621a.  After  determining  (or  cancelling)  the  con¬ 
tract  extra- judicially  (by  notice  or  otherwise)  the 
vendor  cannot  recover  the  purchase  price  or  enforce 
(except  for  costs)  a  judgment  recovered  by  him 
therefor. 

(O.)  Jacksorr  V.  Scott,  1  O.L.R.  488. 

(S.)  Zimmer  v.  Karst,  15  W.L.R.  58. 

(S.)  Marckal  v.  Tapan,  25  W.L.R.  149,  6  S.L.R.  77, 
13  D.L.R.  118. 

(M.)  Parent  v.  Bourbonniere,  13  M.R.  172,  20  C.L.T.  358. 

(M.)  Harvey  v.  Wiens,  4  W.L.R.  410,  16  M.R.  230. 

(S.)  Toft  V.  Agnew,  9  W.L.R.  610. 

(0.)  Fraser  v.  Ryan,  24  A.R.  441. 

(S.)  Guggisberg  v.  Weber  (1924)  1  W.W.R.  137. 

(0.)  Cameron  v.  Bradbury,  9  Grant  67  (rescission  after 
judgment  for  price). 

(0.)  Hutton  V.  Dent,  52  O.L.R.  378. 

—  As  to  there  being  such  recovery  after  judicial 
cancellation,  see  No.  631. 

621b.  Nor  can  the  vendor  so  recover  or  enforce, 
after  he  has  resold  the  property  to  a  third  person. 

(O.)  McPherson  v.  U.S.  Fidelity  &  Guarantee,  33  O.L.R.^ 
524,  24  D.L.R.  77. 

622.  If  the  vendor,  being  entitled  to  rescind 
cancel  or  determine  the  contract  for  default  on  the 
purchaser’s  part,  sues  for  specific  performance  of 
the  contract,  he  cannot  (after  such  election)  resist  a 
counter-claim  for  specific  performance  by  the 
purchaser. 

(A.)  Dunlop  V.  Bolster,  6  D.L.R.  469,  21  W.L.R.  468. 

(M.)  O’Kelly  v.  Downey,  24  M.R.  210,  28  W.L.R.  303, 
17  D.L.R.  395  (it  was,  however,  proven  that  the 
claim  for  specific  performance  was  a  mistake  on 
the  part  of  vendor’s  solicitors  due  to  misunder¬ 
standing  of  their  instructions;  and,  therefore,  an 
amendnient  was  allowed  substituting  a  claim  for  a 
declaration  of  the  fact  of  extra-judicial 
determination). 

\ 

623.  But  giving  a  notice  of  cancellation  or  deter¬ 
mination  pursuant  to  power  reserved  in  the  contract. 


7  0.  Election  of  Remedies 


231 


does  not  debar  a  vendor  from  suing  for  foreclosure 
or  cancellation  of  the  .contract,  for  the  same  default. 

(B.C.)  Klim  Jow  V.  Elliott  (1921)  1  W.W.R.  785,  29 
B.C.R.  103. 

See  ISTos.  615  and  615a. 

623a.  Nor  does  an  abortive  or  defective  notice  of 
cancellation  given  bv  a  vendor  debar  him  from  suing 
for  the  price. 

(B.C.)  Pitt  River  v.  Sliaake,  28  W.L.R.  299.  , 

624.  Inconsistent  remedies  or  forms  of  relief  may 
projDerly  be  sued  for  in  the  alternative. 

(S.)  Standard  Trusts  v.  Little,  ante. 

(A.)  Elliott  V.  Barry  (1920)  2  W.W.R.  478,  15  A.L.R. 
329  (purchaser  claimed  rescission  for  fraud,  and, 
alternatively,  specific  performance).  - 

(A.)  Hole  V.  Wilson,  16  W.L.R.  352,  2  S.L.R.  59  (pur¬ 
chaser  claimed  specific  performance  and  alternatively 
return  of  his  money) . 

(A.)  Lee  v.  Sheer,  ante. 

(S.)  Regina  Brokerage  v.  Waddell,  10  W.W.R.  3'64,  34 
W.L.R.  222,  9  S.L.R.  154. 

Judgments 

625.  A  judgment  cannot  in  general  award  rescis¬ 
sion  of  a  contract  and  also  specific  performance 
thereof  or  damages  in  lieu  of  such  specific 
performance. 

(B.C.)  Smith  V.  Mitchell,  3  B.C.  450. 

See  No.  613,  sub-section  (a). 

—  But  a  purchaser,  rescinding  for  want  of  title,  may 
recover  his  purchase  monies  paid  and  also  damages. 

(O.)  Robson  V.  Flewell,  19  O.W.N.  396  (approved  20 
O.W.N.  191). 

626.  A  judgment  in  favor  of  the  vendor  for  fore¬ 
closure  or  cancellation  (nisi  or  absolute)  may  also 
award  hun  damages  (a)  for  breach  of  covenant  to 
summerfallow  or  to  keep  down  noxious  weeds,  etc., 
etc.  and  (b)_  for  mesne  profits  on  account  of  the 
purchaser’s  use  and  occupation. 
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(a)  . 

(M.)  Vance  v.  Baldwin  (1921)  1  W.W.R.  932. 

(M.)  Harvey  v.  Wiens,  4  W.L.R.  410,  16  M.R.  230  (further 
damages  were  awarded  for  purchaser  taking  the  crop 
after  cancellation). 

(b) 

(Can.)  Wallace  v.  Hesselin,  29  S.C.R.  171. 

—  But  not  damages  for  non-delivery  of  the  vendor’s 
(agreed)  share  of  the  erop. 

(M.)  Vance  v.  Baldwin,  ante. 

627.  And  a  judgment  in  favor  of  a  vendor  may 
order  sale  of  the  property  as  well  as  personal  judg¬ 
ment  against  the  purchaser. 

(A.)  Creighton  v.  Dunkley  (1919)  1  W.W.R.  547,  28 
D.L.R.  745. 

—  And  the  court  has-,  of  its  own  accord  and  against 
the  wish  of  the  vendor,  ordered  a  sale  of  the  land  in 
lieu  of  immediate  foreclosure  or  cancellation  of  the 
contract.  See  No.  716. 

628.  But  a  judgment  in  favor  of  a  vendor  cannot 
combine  ‘‘personal  judgment”  against  the  purchaser 
with  “foreclosure”  or  “cancellation”  of  the  contract. 

(A.)  Schurman  v.  Ewing,  7  W.L.R.  610  (disapproved, 
however,  in 

(A.)  Lee  v.  Sheer,  30  W.L.R.  273). 

(S.)  Hargreaves  v.  Security,  29  W.L.R.  317,  7  S.L.R.  125, 
8  W.W.R.  1112  (holding  plaintiff  must  elect). 

(S.)  Standard  Trusts  v.  Little,  ante  (commenting  on  Lee 

V.  Sheer,  ante). 

(S.)  Bateman  v.  Rhompf,  34  W.L.R.  62,  9  S.L.R.  122,  10 

W. W.R.  169  (a  suit  to  determine  a  crop  pa^vxrient 
agreement,  where  plaintiff  was  held  not  entitled  to 
an  order  for  deliverv  of  his  share  of  the  last  crop) 

(S.)Milos  V.  Schmidt  (1923)  3  W.W.R.  1278  1444  16 
S.L.R.  464.  ’  ’ 

(M.)' Canadian  Northwest  Land  Co.  v.  Cheavins  (1925') 

2  W.W.R.  279. 

(M.)  Vance  v.  Baldwin,  ante  (refusing  judgment  for 
damages  for  non-delivery  of  vendor’s  share  of  crop). 
(B.C.)  Boydell  v.  Haines,  30  W.L.R.  842,  21  B.C.R  171  8 
W.W.R.  17.  ^  , 
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(B.C.)  Gale  v.  Powley,  32  W.L.R.  65,  22  B.C.R.  18,  8 
.  W.W.R.  1312,  24  D.L.R.  450. 

(B.C.)  Bauman  v.  Crosbie,  30  W.L.R.  510. 

(B.C.)  Prince  Rupert  Development  v.  Lustig  (1919)  1 
W.W.R.  496. 

(Can.)  Davidson  v.  Sharpe,  60  S.C.R.  72,  per  Anglin,  J. 
(approving  Standard  Trusts  v.  Little,  ante). 

—  And  a  judgment  “nisi”'  for  foreclosure  or  can¬ 
cellation  (i.e.  decreeing  the  same  unless  the  arrears 
of  purchase-money  are  paid  by  an  appointed  date) 
should  expressly  forbid  execution  against  the  goods 
or  lands  of  the,  purchaser  until  after  the  date  so 
appointed. 

(S.)  Morgan  v.  De  Gear  (1917)  3  W.W.R.  177,  36  D.L.R. 
161,  10  S.L.R.  312. 

—  And  appointment  of  a  receiver  subsequently  to. 
such  last-mentioned  judgment  against  the  purchaser 
is  improper. 

(S.)  Milos  V.  Schmidt,  ante. 

—  And  if  the  vendor  subsequently  to  a  judgment 
“nisi”  for  cancellation  recovers  a  portion  of  his 
claim,  he  is  not  entitled  to  a  final  order  for  fore¬ 
closure  or  cancellation  without  a  new  accounting 
and  a  new  date  for  payment  or  “redemption”  being 
fixed. 

»  (S.)  Milos  V.  Schmidt,  ante. 

629.  Bujfc  judgment  in  favor  of  the  vendor,  after 
making  a  personal  order  for  payment  of  purchase- 
money  by  an  appointed  date  (on  which  execution 
may  be  issued),  may  provide,  in  the  event  of 
continued  non-payment,  for  cancellation  of  the 
contract. 

(M.)  Thegard  V.  Edmiston  (1925)  3  W.W.R.  527. 

See  No.  631. 

After  Judgment 

630.  After  judgment,  as  in  No.  629,  the  vendor 
can  effect  determination,  cancellation  or  “fore¬ 
closure”  for  continued  default  by  obtaining  a  subse¬ 
quent  order  in  chambers  in  the  same  action  (com- 


234 


Part  7.  Remedies  for  Defauet 


inonly  called  a  “final  order  of  foreclosure”  or  “final 
order  for  cancellation”). 

(Can.)  Davidson  V.  Sharpe,  60  S.C.R.  72. 

(M.)  Best  V.  Dussessoye  (1921)  1  W.W.R.  363,  30  M.R. 
270. 

(A.)  C.P.R.  V.  Meadows,  ante. 

(M.)  Thegard  v.  Edniiston,  ante. 

See  No.  719. 

—  Such  continued  default  is  regarded  or  treated  as 
abandonment  or  repudiation  of  the  contract. 

(M.)  Thegard  v.  Edniiston,  ante. 

630a.  After  judgment  for  the  price,  or  an  instal¬ 
ment,  or  a  balance  thereof,  the  vendor  may,  as  long 
as  the  judgment  is  unsatisfied,  cancel  the  contract  on 
the  ground  of  default  in  payment,  by  giving'  the 
purchaser  (apart  from  the  action)  a  notice  in  pursu¬ 
ance  of  a  provision  (if  any)  in  that  behalf  in  the 
contract,  or  else  a  notice  naming  a  reasonable  time 
for  payment  and  threatening  cancellation  in  default. 

(0.)  Jachson  v.  Scott,  1  O.L.R.  488. 

(0.)  Gibbons  v.  Cozens,  29  O.R.  38. 

(S.)  Zimmer  v.  Karst,  15  W.L.R.  58. 

631.  And  in  a  vendor’s  action  for  the  price  or  for 
specific  performance  or  cancellation,  the  judgment 
for  payment  of  arrears  of  purchase  money  may 
reserve  to  the  vendor  “leave  to  apply”  in  the  action 
to  the  court  for  cancellation  after  continued  default 
on  the  purchaser’s  part  in  payment  of  the  judgment, 
and  inability  on  the  vendor’s  part  to  realize  the 
whole  of  said  judgment  (by  execution,  etc.). 

(M.)  Canadian  Northwest  Land  Co.  v.  Cheavins  (1925) 
2  W.W.R.  279. 

(0.)  Jackson  V.  Scott,  ante. 

(M.)  Thegard  V.  Edmiston,  ante. 

632.  After  either  a  judgment  “nisi,”  as  in  No. 
629,  or  (a  fortiori)  a  final  order  of  foreclosure  or 
cancellation,  the  vendor  cannot  recover  the  purchase 
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price  or  enforce  (except  for  costs)  a  judgment 
recovered  by  him  therefor. 

(Can.)  Davidson  v.  Sharpe,  ante  (a  judgment  nisi). 

"(S.)  Milos  V.  Schmidt,  ante. 

(S.)  Primeau  v.  Meaner  (1923)  3  W.W.K.  1308  (crop 
seizure  not  allowed  after  decree  nisi  for  foreclosure 
and  vendor  making  such  seizure  liable  for 
conversion). 

632a.  As  to  ‘‘opening  up”  a  final  order  of  fore¬ 
closure,  see  Nos.  726  and  727.  .  ' 

7C.  NON-PERFORMANCE,  ETC.,  AS  A  BAR  TO 
REMEDY  (AGAINST  THE  OTHER  PARTY) 

Vendor  Barred 

633.  A  vendor  who  is  himself  in  default  in  some 
antecedent  (or  even  concurrent)  duty  to  his  pur¬ 
chaser  cannot  penalize  the  latter  for  non-payment  of 
purchase-monejx 

(O.)  Winters  v.  Sutton,  12  Grant  113  (vendor  restrained 
by  injunction  from  ejecting  purchaser  for  non¬ 
payment). 

(Can.)  Langan  v.  Newberry,  47  S.C.R.  114  (vendor  refused 
to  show  title,  and  purchaser  was  excused  for 
non-payment  within  the  time  specified — though  time 
was  essential  —  and  was  awarded  specific 
performance). 

(B.C.)  Tuhten  v.  Loewan,  13  W.L.R.  374  (holding  a  vendor 
cannot  give  an  effective  cancellation  or  forfeit  notice 
until  he  has  complied  with  a  demand  for  production 
of  title). 

(S.)  Marvin  v.  Blasdell,  13  W.L.B.  423,  3  S.L.R.  64 
(purchaser  was  to  mortgage  the  land  to  raise  the  final 
payment,  and  vendor  wrongfully  refused  transfer 
and  served  notice  of  cancellation  and  forfeiture) . 

(0.)  Dahl  V.  St.  Pierre,  14  D.L.R.  514,  25  O.W.R.  261 
(vendor  delayed  settlement  amount  to  he  paid  on  a 
certain  instalment  by  crediting  certain  rent). 

(0.)  Foster  v.  Anderson,  15  O.L.R.  362,  16  O.L.R.  565 
(the  vendor,  being  by  special  arrangement  under 
obligation  to  prepare  deed,  failed  to  submit  same  for 
purchaser’s  approval  and  to  answer  latter’s  enquiries 
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as  to  same  and  could  not  enforce  the  time  of  the 
essence  provision  against  the  purchaser). 

(Can.)  Simson  v.  Young,  56  S.C.R.  386. 

(B.C.)  Brown  v.  Robertson,  17  B.C.R.  16. 

(B.C.)  Townend  v.  Graham,  6  B.C.R.  539. 

(O.)  Knibb  v.  MacConvey,  11  D.L.R.  777,  24  O.W.R.  731. 

(O.)  Norman  v.  McMurray,  24  O.W.R.  532. 

(S.)  Rackner  v.  Armstrong  (1924)  1  W.W.R.  261  (vendor 
in  default  as  to  exhibiting  title  cannot  seize  under 
Crop  Payment  Act). 

—  Nor  can  such  a  vendor  rely  as  a  defence  on  such 
non-payment,  if  sued  by  the  purchaser. 

(Can.)  Simson  v.  Young,  ante. 

—  And  under  such  circumstances,  the  purchaser  is 
not  really  in  default,  nottvithstanding  his  non¬ 
payment.  See  Nos.  459-461. 

—  The  rule  applies  though  time  is  of  the  essence  of 
the  contract  as  against  the  purchaser. 

(0.)  Foster  v.  Anderson,  ante. 

(Can.)  Langan  v.  Newberry,  ante. 

(O.)  Dahl  V.  St.  Pierre,  ante. 

See  Nos.  278  and  490-495. 

634.  This  principle  applies  where  a  vendor’s 
default  is  under  a  prior  agreement  of  purchase 
whereby  he  makes  title  to  the  land. 

(Can.)  Douglas  v.  Sharpe  (1917)  2  W.W.R.  1177^  (such 
default  might  prove  fatal  to  the  original  agreement 
as  time  was  of  the  essence  therein). 

(B.C.)  And  see  Bourne  v.  Phillips,  4  W.AV.R.  431  and 
1215  and  13  D.L.R.  944  (the  judge  seems  to  have 
held  that  a  vendor  is  not  entitled  to  foreclose  his 
purchaser  while  himself  in  default  under  prior 
agreement). 

(S.)  But  in  Mcllvenna  v.  Goss,  3  D.L.R.  690,  2  W.W.R. 
285,  21  W.L.R.  180,  it  was  held  that  a  purchaser 
cannot  as  a  condition  of  paying  purchase  monies 
demand  payment  by  vendor  of  arrears  under  the 
latter’s  prior  agreement  for  sale. 

635.  A  similar  or  analogous  principle  applies 
where  a  vendor  is  disentitled,  by  reason  of  encum- 
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brances  against  the  property,  to  have  the  purchase 
monies  paid  direct  to  himself.  See  Nos.  494  and  773. 

636.  And  also  where  the  contract  gives  a 
privilege  to  the  purchaser  of  making  payment  in  the 
form  of  work,  and  the  vendor  has  not  requested  the 
work  to  be  done. 

(0.)  Brand  v.  Martin,  16  Grant  566  (woodcutting). 

637.  And  also  where  the  vendor  loses  his  title 
after  selling.  See  No.  286b. 

—  In  such  cases,  on  the  other  hand,  the  purchaser 
can  recover  purchase  monies  paid. 

Ib. 

—  But  such  loss  of- title  is  not  a  bar  against  the 
vendor  when  it  is  caused  by  default  of  the  buyer. 
See  No.  286c. 

638.  The  above  general  principle  also  applies 
where  the  vendor  wrongfully  resells  (even  a  part  of) 
the  land  to  a  third  person. 

(N.B.)  Smith  V.  Kilpatrick,  11  D.L.R.  161,  42  N.B.R. 
103. 

Purchaser  Barred 

639.  A  bn3^er  whose  default  has  led  to  mutual 
rescission  of  the  contract  cannot  recover  purchase 
monies  paid  by  him. 

(O.)  Campbell  v.  Greer,  10  U.C.C.P.  295. 

(O.)  DeLong  V.  Oliver,  26  U.C.C.P.  612.  ' 

(N.S.)  And  see  Nos.  100  and  353;  but 'see,  too,  Campbell 
V.  Henderson,  3  N.S.R.  335. 

640.  Nor  can  a  purchaser  so  recover  where  he 
wrongfully  repudiates  the  contract. 

(B.C.)  Stinson  v.  Hoare,  25  W.L.R.  53  (the  repudiation 
was  on  the  ground  of  fraud  but  the  charge  was  held 
unfounded). 

(N.B.)  Brawley  v.  Waterbury,  49  N.B.  108,  61  D.L.R, 
35  (vendor  able  and  willing  to  complete). 

Consolidated  v.  Acres  (1917)  1  W.W.R.  1426,  32 
D.L.R.  579. 
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(M.)  Kerrfoot  v.  Yeo,  20  M.R.  129. 

641.  Nor  where  he  wrongfully  abandons  the 
contract. 

(0.)  Walsh  V.  Willaeghan,  42  O.L.R.  455. 

(0.)  Dobbin  v.  Niebersgall,  48  O.L.R.  343. 

(0.)  Douglas  V.  Arthur,  53  O.L.R.  83. 

(0.)  Sanderson  v.  Morton,  54  O.L.R.  479. 

(A.)  Chambers  v.  Merchants  Bank  (1922)  1  W.IV.R.  437. 

(A.)  Sinithnescki  v.  Wiltsie,  12  IV.L.R.  523. 

642.  Nor  where  he  is  unable  to  carry  out  his  part 
of  the  contract. 

(0.)  Walsh  V.  Willaughan,  ante. 

(A.)  Sutherland  v.  Jones  (1922)  2  W.W.R.  1303. 

643.  Nor  where  the  title  is  lost  by  the  vendor 
through  the  purchaser’s  default.  See  Nos.  286a,  286b 
and  286c. 

643a.  Nor  where  the  contract  goes  olf  through  his 
fault  in  any  way  whatever.  See  Nos.  100  and  353. 

General 

644.  A  party  in  default  must,  before  seeking  or 
exercising  any  remedy  against  the  other,  remedy  his 
own  default  or  at  least  offer  to  do  so  in  his  action. 

(A.)  Dunlop  V.  Bolster,  21  W.L.R.  695,  2  W.AV.R.  550 
(purchaser  offered  to  pay  actual  arrears,  but  not  the 
full  sum  due  by  virtue  of  acceleration). 

(M.)  Tytler  v.  Genung,  27  W.L.R.  330,  24  M.R.  148  6 
W.W.R.  191. 

(B.C.)  Brown  v.  Robertson,  17  B.C.R.  16. 

See  Nos.  660,  796  and  797. 

—  Unless  tender  of  performance  by  him  has  been 
waived  by  the  other  party:  as  to  which  see  Nos.  484 
and  516. 

645.  A  party  is  barred  from  availing  himself,  as  a 
cause  of  action  or  as  a  defence,  of  delav  in  perform¬ 
ance  by  fhe  other  party,  where  the  former  partv  has 
himself  caused  the  delav. 
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(O.)  Javan  v.  Glenfield,  12  O.W.R.  410,  771  (vendor- 
plaintiff  delayed  in  producing  good  title). 

(O.)  Rice  V.  Knight,  18  O.W.R.  393  (purchaser  delayed 
vendor  by  requisition:  time  was  of  the  essence). 

646.  Where  a  party  by  his  conduct  waives  or 
renders  unnecessary  performance  or  tender  by  the 
other  party  (as  a  condition  precedent  to  performance 
by  himself),  he  (the  party  first  referred  to)  cannot 
afterwards  so  rely  upon  such  non-performance  or 
non-tender. 

(0.)  Farr  v.  Foster,  12  O.W.R.  1286. 

(Can.)  Davidson  v.  Korstrandt, ,61  S.C.R.  493. 

647.  A  party  to  a  contract  disentitles  himself  to 
enforce  the  same  if  he  abandons  or  repudiates  it  or 
assumes  to  rescind  it.  See  Kos.  353,  354,  651  and  666. 

647a.  But  this  rule  does  not'  apply  if  the  other 
party,  instead  of  acquiescing  in  such  wrongful,  act, 
still  insists  on  the  contract  being  carried  out. 

(A.)  Dunlop  V.  Bolster,  ante. 

(M.)  O’Kelly  v.  Downey,  28  W.L.R.  303,  24  M.R.  210, 
6  W.W.R.  911. 

(0.)  McConnel  v.  Lye,  6  O.W.R.  314. 

(A.)  Cromwell  v.  Morris  (1917)  2  AV.W.R.  374. 

647b.  A  party,  whose  default  entitles  the  opposite 
part}^  (under  a  special  provision)  to  treat  the  con¬ 
tract  as  void  or  at  an  end,  cannot  set  up  his  own 
default  and  such  provision  as  a  defence,  when  sued 
upon  the  contract.  See  Mo.  652. 

648.  As  to  the  particular  remedy  of  specific 
performance  being  barred  by  laches  (undue  delay  in 
suing),  see  Nos.  660  and  684. 

7D.  ESSENTIALITY  OF  TIME  (STIPULATED 
FOR  PERFORMANCE  OF  THE  CONTRACT) 

Consequence  of  Time  Being  of  the  Essence 

649.  Where  tihie  is  of  the  essence  of  the  contract, 
default  by  either  party  in  performance  of  his  part  of 
the  contract  (for  however  short  a  time),  entitles  the 
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other  party  (unless  the  latter  waives  the  default  or 
his  right  in  respect  thereof)  to  rescind  the  contract, 
and  to  resist  specific  performance  thereof. 

(P.C.)  Steedman  v.  Drinkle,  33  W.L.R.  485  (1916)  A.C. 
275,  9  W.W.R.  1146  (purchaser  was  refused  specific 
performance  because  three  weeks  late  in  tendering 
an  instalment  of  price). 

(P.C.)  Brickies  v.  Snell  (1917)  1  W.W.R.  1059  (1916)  2 

A. C.  599  (purchaser  was  refused  specific  perform¬ 
ance  because  three  days  late  in  tendering  the  draft 
conveyance  and  the  cash  payment,  owing  to  illness 
of  his  solicitor). 

(O.)  Whelan  v.  Couch,  26  Grant  74  (where  the  last 
instalment,  only  $9,  out  of  a  total  price  of  $1,078, 
was  tendered  on  the  Monday  after  the  Saturday  it 
fell  due). 

(O.)  Winnifrith  v.  Pinkleman,  32  O.L.R.  318  (vendor  was 
one  day  late  in  delivering  conveyance  and  purchaser 
was  therefore  held  entitled  to  rescind  and  recover 
monies  paid). 

(0.)  Lebelle  v.  O’Connor,  15  O.L.R.  519  (default  in 
payment  by  purchaser). 

(B.C.)  Pierson  v.  Canada  Permanent,  1  W.L.R.  99  11 

B. C.R.  139. 

(B.C.)  Scott  V.  Milne,  8  W.L.R.  23,  13  B.C.R.  378. 

(M.)  Freehold  Investment  v.  Westland  (1918)  3  W.W.  312. 

(S.)  Steele  v.  McCarthy,  7  AV.L.R.  902,  1  S.L.R.  317. 

(O.)  O’Hearn  v.  Richardson,  21  O.W.R.  553,  6  D.L.R.  913 
affirmed  22  O.W.R.  609. 

(0.)  McHammon'dv.  Govenlock,  18  O.AV.R.  357  (purchaser 
held  to  have  no  remedy  for  improvements  done  after 
default  and  no  interest  in  fire  insurance  monies 
collected  by  vendor  for  a  fire  which  occurred  after 
purchaser’s  default). 

(M.)  Moirv.  Palmatier,  13  M.R.  34  (vendor  rescinded  and 
leased  to  another  of  whose  possession  purchaser 
became  aware:  held  formal  notice  of  rescission  was 
unnecessary). 

(0.)  Danforth  Heights  v.  McDermid  (1923)  4  D.L.R.  757, 
52  O.L.R.  412  (a  purchaser  who  is  ready  and 
willing  to  complete  on  the  day  named  has  a  complete 
defence  to  an  action  fob  specific  performance,  if  the 
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vendor  is  unable  on  that  day  to  remove  a  valid 
objection  to  the  title). 

(S.)  Douglas  V.  Sharpe  (1917)  2  W.W.R.  1177  (applying 
rule  against  vendor  who  was  in  default  under  his 
prior  agreement  of  purchase  which  latter  made  time 
'  essential). 

(A.)  Ritchie  v.  Gibbs,  24  W.L.R.  660  (the  court  divided  as 
to  what  length  of  time  the  parties  contemplated  for 
making  the  “down”  payment). 

(0.)  Armour  v.  McColl,  21  O.W.R.  223. 

650.  No  notice  of  such  rescission  (or  of  intention 
to  treat  the  contract  as  at  an  end)  is  necessary  to 
the  exercise  of  this  right. 

(0.)  Danforth  Heights  v.  McDermid,  ante. 

(0.)  Prudhomme  v.  Labelle,  23  O.W.R.  388. 

(B.C.)  Pierson  v.  Canada  Permanent,  ante. 

(O.)  Lobelle  v.  O’Connor,  ante. 

(S.)  Steele  v.  McCarthy,  ante. 

(S.)  Hole  V.  Wilson,  16  W.L.R.  352,  2  S.L.R.  59. 

(Can.)  Langan  v.  Newberry,  47  S.C.R.  114. 

(P.C.)  Steedman  v.  Drinkle,  33  W.L.R.  485  (1916)  A.C. 
■275. 

(A.)  (Great  West  v.  Wilkins,  1  Alta  155,  and 
(A.)  Allan  V.  Riopel,  26  W.L.R.  250,  both  hold  void  a 
provision  for  determination  without  notice). 

(M.)  See  also  Moir  v.  Palmatier,  ante. 

651.  In  the  case  of  a  purchaser  so  defaulting,  his 
interest  in  the  land  is  gone,  and  his  registered  caveat 
(if  any)  is  removable  (unless  the  vendor  waives  the 
default). 

275,  9  W.W.R.  1146. 

(P.C.)  Brickies  v.  Snell  (1917)  1  W.W.R.  1059  (1916)  2. 
A.C.  599. 

(M.)  Handel  v.  O’Kelly,  22  W.L.R.  407,  22  M.R.  562,  3 
W.W.R.  367. 

(M.)  Hicks  V.  Laidlaw,  20  W.L.R.  479,  22  M.R. ^ 96,  2 
D.L.R.  460,  1  W.W.R.  1008. 

(A.)  McCullough  V.  C.P.R.  (1920)  1  W.W.R.  663. 

652.  This  last-mentioned  fact  or  principle  (of  the 
contract  becoming  thus  at  an  end)  cannot,  however. 
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be  invoked  by  the  party  in  default  as  a  defence  to  an 
action  on  the  contract  by  the  other  party  (where  the 
latter  has  not  elected  to  terminate  for  the  default). 
(B.C.)  Webb  v.  Montgomery,  5  B.C.R.  323. 

(0.)  Thompson  v.  Gatchell,  13  0.^^  .K.  449. 

(S.)  McCormick  v.  Robinson  (1924)  2  W.W.R.  1110  (in 
all  of  wbicli  cases  purchaser  in  default  unsuccess¬ 
fully  defended  vendor’s  action  for  purchase  price  on 
the  ground  of  a  clause  in  the  contract  making  same 
'‘void”  upon  default  by  him). 

When  is  Time  of  the  Essence? 

653.  Time  may  be  of  the  essence  of  the  contract 
by  express  provision  to  that  effect  in  the  agreement 
of  sale. 

(B.C.)  Steedman  v.  Drinkle,  ante. 

(P.C.)  Brickies  v.  Snell,  ante. 

—  But  such  a  provision  is  not  effective  if  the  circum¬ 
stances  show  that  neither  party  really  intended  it  to 
be  so. 

(M.)  Barlow  V.  Williams,  4  W.L.R.  233,  16  M.R.  164. 
(IST.W.T.)  Stringer  v.  Oliver,  6  W.L.R.  519,  7  Terr.  126 
(holding  the  onus  of  proof  to  be  on  the  party 
denying  the  effectiveness  of  such  a  provision). 

(S.)  Campbell  v.  McKinnon,  11  W.L.R.  721,  2  S.L.R.  345. 
(M.)  Crawley  v.  Hamley,  11  W.L.R.  57. 

—  A  provision  that  time  is  of  the  essence  followed 
immediately  by  a  provision  that  the  vendor  may 
resell  in  the  event  of  non-payment  of  the  purchase- 
monies  applies  only  to  such  payments  (and  not  to 
the  covenants  by  the  purchaser) . 

(0.)  Bourque  v.  Gregoire,  19'0.’\V.R.  216. 

—  And  such  a  provision,  followed  in  the  same 
sentence  by  a  stipulation  that  upon  default  a  30-day 
cancellation-notice  may  be  served  on  the  purchaser, 
makes  time  essential  only  as  to  the  period  of  such 
notice,  and  not  as  to  the  gale  date. 

(Can.)  Bark  Fong  v.  Cooper,  49  S.C.R.  14,  per  Anglin,  J. 

—  But  a  provision  that  “time  shall  be  of  the  essence 
of  this  offer”  when  it  appears  in  the  offer  (only) 
makes  time  essential  for  the  whole  contract. 
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(O.)  Foster  V.  Anderson,  16  O.L.R.  565,  42  S.C.R.  251. 

—  And  a  provision  that  time  is  the  essence  of  the 
contract  makes  time  essential  for  the  whole  contract 
and  as  to  both  parties,  notwithstanding  that  it  is 
followed  immediately  bv  a  statement  of  the  conse- 

«/  j'  ' 

quences  of  default  by  the  purchaser  but  is  silent  as 
to  the  consequences  of  default  by  the  vendor. 

(Can.)  Simson  v.  Young,  56  S.C.R.  388. 

654.  An  inference  that  time  is  to  be  essential  may 
arise  from  the  circumstances  surrounding  the  making 
of  the  contract  or  from  the  nature  of  the  property, 
e.g.  where  the  latter  is  of  fluctuating  or  speculative 
value. 

(O.)  Crossfield  v.  Gould,  9  A.R.  218  (timber  limits). 

(0.)  Thompson  v.  McPherson,  6  D.L.R.  867. 

(0.)  Sanderson  v.  Burdett,  16  Grant  119  (mining 
property). 

(B.C.)  Manson  v.  Harrison,  4  B.C.R.  404. 

(M.)  O’Kelly  v.  Downie,  28  W.L.R.  303,  24  M.R.  210,  6 
W.W.R.  911. 

(B.C.)  McCready  v.  Clark,  14  AV.B.R.  480. 

(N.B.)  Macdonald  v.  Mayor,  etc.,  of  St.  Johns,  20  K.B.  114' 
(an  auctioa  sale  when  part  of  price  was  payable 
thereat :  payment  thereafter  is  too  late  though  on 
same  day). 

655.  Time  is  essential  in  every  option  or  unilateral 
agreement  or  offer  specifying  a  time-limit  for 
acceptance. 

(j\r.)  Paterson  v.  Houghton,  12  W.L.R.  230,  19  M.R.  168 
(holding  that  a  subsequent  provision  in  the  option 
that  vendor  on  non-payment  by  tlie  date  fixed  may 
cancel,  does  not  give  the  optionees  further  time 
until  the  optioner  cancels). 

(B.C.)  Morton  V.  Nichols,  3  W.L.R.  161. 

(N.B.)  Stewart  v.  Freeman,  22  C.L.T.  211,  2  N.B.  Eq. 
365. 

—  Also  in  a  privilege  of  re-buying  given  to  a 
defaulting  purchaser,  wdio  has  quit-claimed  to  the 
vendor. 
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(B.C.)  Harris  v.  Bethiine  (1921)  2  W.W.R.  259,  29 
B.C.R.  485. 

656.  And  time  is  also  essential  as  to  the  “down” 
or  “cash”  payment  to  be  made  by  a  purchaser. 

(Can.)  Cushing  v.  Knight,  46  S.C.R.  555  (but  see 

(]\r.)  Manson  v.  Pollock,  24  W.L.R.  28). 

(A.)  See  also  Mandziuk  v.  Czahley  (1920)  3  W.W.R.  758, 
46  A.L.R.  68. 

—  And  this  applies  to  a  note  given  for  such 
payment. 

(A.)  Wilson  V.  Patterson  (1918)  1  W.W.R.  999,  14  A.L.R. 
162. 

657.  Time,  though  not  originally  of  the  essence  of 
an  agreement,  may  be  made  so  by  a  subsequent  notice 
to  that  etfect  given  by  one  party  to  the  other, 
specifying  a  reasonable  time  foKperformance  by  the 
latter  (either  of  his  duties  in  general  under  the  con¬ 
tract  or  else  of  some  particular  duty  thereunder). 

.  J  (A.)  Goodchild  v.  Bethel,  30  W.L.R.  280,  7  W.W.R.  832,  8 
A.L.R.  98. 

(O.)  McKiven  v.  Piggot,  22  D.L.R.  141,  33  O.L.R,  78 
(holding  one  week  too  short  a  notice).  _ 

(M.)  Fortier  v.  Shirley,  2  M.R.  '269  (a  nineteen  day 
notice  to  vendor  to  perfect  title  held  insufficient). 

(M.)  Guthrie  v.  Clark,  3  M.R.  318  (similar  to  last  case). 

(M.)  Wickson  V.  Pearson,  3  M.R.  457  (a  three  weeks 
notice  to  purchaser  to  pay  held  sufficient). 

(M.)  Williams  v.  Black,  31  W.L.R.  844,  8  W.W.R.  1139, 
23  D.L.R.  287  (in  an  exchange,  a  3  days  notice  to 
complete  title  held  sufficient  after  three  months 
delay). 

(O.)  IMarotta  v.  Reynolds,  25  O.W.R.  833  (1  day’s  notice 
held  sufficient). 

(O.)  Miller  V.  Young,  14  O.W.R.  130  (10  days  too  short). 

(Can.)  Robinson  v.  Harris,  21  S.C.R.  390. 

(0.)  McDonald  v.  Elder,  1  Grant  513.  ' 

(K.W.T.)  Forfar  v.  Sage,  5  Terr.  255. 

(0.)  Hetherington  v.  McCabe,  16  O.W.R.  154  (from  Friday 
to  Monday  for  removal  of  objection  to  title  is  too 
short  an  allowance). 
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—  And  when  such  notice  cannot  be  given  by  reason 
of  the  party  to  be  notified  having  given  a  wrong 
address  in  the  agreement  for  sale,  only  a  reasonable 
time  will  be  allowed  to  the  delinquent  to  perform. 

(Can.)  Simson  v.  Young  (1917)  1  W.W.E.  1147. 

—  Facts  known  to  the  party  notified,  at  the  time  of 
the  contract,  will  be  considered  by  the  court  in  deter¬ 
mining  the  reasonableness  of  the  time  specified  in 
such  a  notice. 

(S.)  Mitcbell  v.  Wilson,  20  W.L.R.  671,  2  W.W.E.  124, 
5  S.L.E.  61,  2  D.L.E.  714. 

—  Such  a  notice  may  be  etfectuaUy  given  by  a  vendor 
after  he  has  recovered  judgment  for  the  price  or  an 
instalment  thereof.  See  ISTo.  630a. 

—  There  must  be  default  by  the  party  notified 
existing  at  the  time  of  the  notice. 

(Y.W.T.)  Eousecli  v.  Schindler,  7  Terr.  92. 

(O.)  Long  V.  Eby,  1  O.W.E.  420. 

—  This  general  principle  has  no  application  what¬ 
ever  where  the  holder  of  an  option  to  purchase  sells 
an  interest  therein  to  another  and  thereby  becomes  a 
trustee  for  the  latter  to  the  extent  of  such  interest, 
and  the  latter  then  fails  to  contribute  his  propor¬ 
tionate  amount  of  the  sum  required  to  exercise  the 
option  or  carry  out  the  purchase  thereunder. 

(M.)  Woodside  v.  Land  &  Homes  (1917)  2  W.W.E.  1227 
(the  trustee  Avas  held  accountable  for  profits  made 
on  resale,  notAvithstanding  such  a  notice  from  the 
trustee  to  the  cestui  qui  trust). 

Of.  Bending  v.  Fitzgerald,  31  W.L.E.  507  (holding 
such  a  trustee  not  entitled  to  a  lien  or  foreclosure). 

658.  Time,  though  originally  of  the  essence  of  an 
agreement,  may  cease  to  be  so  as  to  the  performance 
by  a  party  of  any  particular  act  by  reason  of  the 
following  or  any  other  waiver  by  the  opposite  party, 
(a)  By  an  express  extension  of  the  time  for  the  par¬ 
ticular  act. 
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(M.)  Fortier  v.  Shirley,  ante. 

(M.)  Clark  v.  Everett,  1  M.R.  229  (in  these  cases  the 
extension  was  by  purchaser). 

(M.)  Hicks  V.  Laidlaw,  2  D.L.R.  460,  20  W.L.R.  479,  1 
W.W.R.  1008,  22  M.R.  96  (extension  of  time  for 
payment). 

(N.W.T.)  Forfar  v.  Sage,  5  Terr.  255. 

—  As  to  whether,  in  case  of  such  extension,  time  is 
of  the  essence  as  to  the  new  or  substituted  date,  the 
decisions  seem  conflicting. 

Affirmative  decisions : 

(0.)  Marcus  v.  Smith,  17  U.C.C.P.  416. 

(0.)  Marotta  V.  Reynolds,  25  O.W.R.  833. 

(O.)  Winnifrith  v.  Finkleman,  32  O.L.R.  318. 

(M.)  Hicks  V.  Laidlaw,  ante. 

(H.W.T.)  Forfar  v.  Sage,  ante. 

(0.)  Korman  v.  Abrahams,  58  D.L.R.  609. 

(O.)  Dobbin  V.  ISTiebergall,  48  O.L.R.  343,  56  D.L.R.  510 
(holding  that  the  Kilmer  judgment  of  the  Privy 
Council  mentioned  below,  did  not  mean  that  an 
extension  could  not  he  so  qualified  by  appropriate 
words  as  not  to  destroy  the  essentiality  of  time). 

See  Ko.  659. 

Negative  decisions: 

■"  (P.C. )  Kilmer  v.  B.C.  Orchard  (1913)  A.C.  319,  23 
W.L.R.  566,  3  W.W.R.  1119). 

(P.C.)  Steedman  V.  Drinlde  (1916)  1  A.C.  275  (explaining 
the  above  Kilmer  judgment). 

(A.)  Tooley  v.  Hadwen  (1918)  2  W.W.R.  812,  13  A.L.R. 
447. 

(A.)  Wilson  V.  Patterson  (1918)  1  W.W.R.  999,  14  A.L.R. 
162  (these  last  2  decisions  purport  to  be  based  on 
the  Kilmer  judgment). 

(B.C.)  Manson  v.  Howison,  4  B.C.R.  404. 

(b)  By  the  vendor  accepting  part  of  an  overdue 
instalment  of  purchase-money. 

(0.)  Barber  v.  Allan,  6  H.C.C.P.  329  (after  vendor’s 
action  to  eject). 

(0.)  Empire  Loan  v.  McRae,  5  O.L.R.  710. 

(0.)  Demorest  v.  Helme,  22  Grant  433. 

(0.)  Pratt  V.  Ray,  12  O.W.R.  366. 

(A.)  Chadwick  v.  Stuckey,  22  W.L.R.  787. 
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(c)  By  either  party  negotiating  (after  default  by  the 
other  party),  in  relation  to  the  sale,  or  otherwise 
recognizing  its  continued  existence. 

(0.)  Dahl  V.  St.  Pierre,  14  D.L.R  514,  25  O.W.R.  261. 

(0.)  Grant  v.  McDonald,  7  Grant  60:6  (acquiescence  by 
purchaser  in  delinquent  vendor  trying  to  get  title) . 

(P.C.)  Kilmer  v.  B.C.  Orchards,  23  W.L.R.  566,  3  W.W.R. 
1119. 

(0.)  Danforth  v.  McDerinid,  ante  (Rose  J.  distinguishes* 
such  waiver  from  parol  agreement  to  extend  time 
for  performance). 

(0.)  Markle  V.  Mackay,  14  O.W.R.  280. 

(0.)  Ellies  V.  Ayonr,  21  O.W.R.  227. 

(0.)  Cotton  V.  Medcalf,  15  O.W.R.  787  (where  purchaser 
unsuccessfully  sought  to  rescind  for  vendor’s  delay). 

(O.)  Devlin  v.  Radkey,  22  O.L.R.  399. 

See  Kos.  780  and  780a. 

—  A  fortiori,  by  insisting  on  performance  by  the 
defaulter,  e.g.  by  suing  him  to  enforce  the  contract. 

(0.)  Devlin  v.  Radkey,  ante. 

(M.)  O’Kelly  v.  Downie,  28  W.L.R.  303,  24  M.R.  210, 
6  W.W.R.  911  (where,  however,  the  plaintiff  was 
allowed  to  strike  out  such  a  claim  for  performance 
as  having  been  set  up  through  misunderstanding  by 
the  solicitor  as  to  his  instructions :  and  to  substitute 
a  claim  for  a  declaration  of  abandonment  by  the 
defaulter). 

(K.W.T.)  Guest  v.  Boston,  7  Terr.  173  (enforcing  execu¬ 
tion  on  judgment  for  instalment). 

(A.)  Dunlop  V.  Bolster,  6  D.L.R.  469,  21  W.L.R.  468, 

—  Suing  for  cancellation  by  the  court  for  default 
(instead  of  for  a  declaration  of  the  fact  of  previous 
extra-judicial  cancellation)  is  a  recognition  of  the 
contract  as  still  subsisting. 

(S.)  Draper  v.  Bielby,  23  W.L.R.  902. 

—  Willingness  to  waive  default  has  no  effect  as 
waiver  unless  communicated  to  the  defaulter. 

(0.)  Per  Rose  J.  in  Danforth  Bfeights  v.  McDermid,  ante. 

659.  If  time  is  of  the  essence  of  the  contract,  and 
if,  as  to  some  'particular  act  to  be  done  or  payment 
to  be  made  by  a  party,  the  other  party  waives  the 
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essentiality  of  time,  or  extends  the  time  or  waives 
default,  such  waiver  or  extension  has  no  application 
to  other  acts  or  payments  to  be  done  or  made  by  the 
defaulter  (and  as  to  all  such  other  acts  and  payments, 
the  essentiality  of  time  remains  in  force). 

(JST.W.T.)  Stringer  v.  Oliver,  G  W.L.R.  519,  7  Terr.  126. 

See  tlie  “affirmative  decisions”  in  ISTo.  558. 

Consequence  of  Time  Not  Being  of  the  Essence 

660.  Where  time  is  not  of  the  essence  of  the 
contract,  still  default  in  performance  of  his  part  for 
an  unreasonable  length  of  time  bars  the  defaulter 
from  obtaining  specific  performance  of  the  contract. 

(Can.)  Robinson  v.  Harris,  21  S.C.R.  390. 

(Can.)  Wallace  v.  Hesselin,  29  S.C.R.  271  (holding  that 
'  the  party  seeking  specific  performance  must  show 
himself  prompt,  ready  and  eager). 

(S.)  Battel  V.  H.B.  Coy.,  9  W.L.R.  296. 

(Can.)  Shaw  v.  Masson  (1923)  S.C.R.,  on  page  202. 

(Can.)  Simeon  v.  Young  (vendor’s  delay  in  having  deed  at 
place  for  completion). 

(M.)  Johnston  v.  Dowsett,  24  W.L.R.  759,  4  W.W.R.  971, 
23  M.R.  492. 

(M.)  Tytler  v.  Genong,  27  W.L.R.  330,  24  M.R.  148,  6 
W.W.R.  191. 

(S.)  Good  V.  Buro,  24  W.L.R.  569,  4  W.W.R.  1009,  65 
L.R.  92. 

(S.)  Gough  V.  Bench,  6  O.R.  699. 

(0.)  Coventry  v.  McLean,  22  O.R.  1. 

(B.C.)  Manson  v.  Howison,  4  B.C.R.  404  (vendor  in 
default). 

(]\r.)  Maher  v.  Penskalski,  15  M.R.  236,  24  C.L.T.  407. 

See  Ho.  684. 

—  Especially  if  the  purchase  is  a  speculative  one 
(or  if  the  default  is  due  to  speculation  by  the 
defaulter  as  to  the  relative  advantages  of  perform¬ 
ance  and  non-performance  by  him,  or  if  the  land  has 
risen  in  value  since  the  default) . 

(Can.)  Wallace  v.  Hesslein,  29  S.C.R.  171. 

(Can.)  Bark  Fong  v.  Cooper,  49  S.C.R.  14. 

(M.)  Dalziel  v.  Homeseekers,  18  W.L.R.  246,  20  M.R.  736. 

(Can.)  Simson  v.  Young,  ante. 
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(B.C. )  Verma  v.  Donogliiie,  26  W.L.R.  257,  14  D.L.R.  749. 

(O.)  Smith  V.  Hughes,  5  O.L.R.  245.  ^ 

(O.)  Langstaff  v.  Mansfield,  4  Grant  607  (the  purchaser 
bought  for  speculation  with  no  means  of  paying  and 
after  several  demands  the  vendor  re-sold  and  the 
land  afterwards  rose  in  value). 

(B.C.)  Higginbotham  v.  Mitchell,  13  W.L.R.  649  (non¬ 
payment  of  the  ‘‘cash  payment”  within  a  reasonable 
time). 

(0.)  Hooke  V.  McQueen,  4  Grant  231  (holding  that  much 
less  delay  will  constitute  laches  in  Canada  than  in 
England). 

(0.)  Walker  v.  Brown,  14  Grant  237  (after  default  in 
payment  for  a  numher  of  years  value  rose  owing  to 
discovery  of  oil). 

(0.)  Crawford  v.  Berdall,  8  Grant  415  (vendor,  after 
ejecting,  occupied  for  18  years  during  which  the 
value  increased  considerably). 

(0.)  Van  Wagner  v.  Terryherry,  5  Grant  324  (delay  of 
three  years  after  ejectment  for  default  and  after 
possession  and  improvements  by  second  purchaser 
from  original  vendor). 

(0.)  Clergue  v.  Preston,  6  O.L.R.  51. 

(S.)  Batell  V.  Hudson  Bay  Co.,  8  W.L.R.  760  (non-pay¬ 
ment  for  three  years  and  notice  of  cancellation). 

(A.)  Chadwich  v.  Stuckey,  21  W.L.R.  788  (delay  after 
expiration  of  cancellation  notice;  the  land  being  of 
speculative  nature  had  increased  in  value). 

—  And  especially  as  against  an  innocent  second 
purchaser  (from  the  vendor),  who  makes  improve¬ 
ments  on  the  land. 

(M.)  Moir  V.  Palmatier,  19  C.L.T.  287,  13  M.R.  34. 

—  Or,  if  the  defanlt  has  continued  after  proceedings 
by  the  other  party  to  terminate  the  contrac-t  for  such 
defanlt. 

(S.)  Stewart  v.  Borm,  9  W.L.R.  166  (vendor  gave  an 
invalid  cancellation  notice). 

(S.)  Batell  V.  H.B.  Coy.,  ante. 

(A.)  Chadwick  V.  Stuckey,  ante. 

—  Inability  to  perform  is  no  excuse  for  such  default. 

(S.)  Hall  V.  Turnbull,  10  W.L.R.  536. 
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(Can.)  Wallace  v.  Hesselin,  ante. 

(A.)  Sutherland  V.  Jones  (1922)  2  W.W.R.  303,  68  D.L.R. 
497. 

—  Acknowledgment  of  such  inability  bars  the 
defaulter  from  specific  performance.  ' 

Wallace,  v.  Hesselin,  ante. 

Sutherland  v.  Jones,  ante. 

—  And  the  contract  may  be  determined  by  a  party 
thereto  (or  treated  as  at  an  end)  whenever  default 
in  performance  by  the  other  party  is  such  as  to  bar 
the  latter  from  obtaining  specific  performance. 

(Can.)  Wallace  v.  Hesselin,  ante. 

(0.)  Korman  v.  Abrahams,  58  D.L.R.  609. 

(M.)  Hicks  V.  Laidlaw,  20  W.L.R.  479,  22  M.R.  96,  2 
D.L.R.  460. 

(M.)  Pox  V.  Reid,  23  D.L.R.  693,  23  M.R.  152,  4  W.W.R. 

200. 

(P.C.)  Howard  v.  Miller,  22  D.L.R.  75. 

And  see  ISTo.  651. 

661.  Bui  unless  time  is  of  the  essence  of  the 
contract,  default  in  performance  by  a  party  will 
not  debar  the  defaulter  from  specific  performance,  if 
he  remedies  his  default  and  seeks  specific  perform¬ 
ance  with  reasonable  diligence,  and  if  the  court  can 
(by  imposing  terms)  do  justice  between  the  parties. 

(0.)  Poster  V.  Anderson,  15  O.L.R.  362,  16  O.L.R.  565. 

(B.C.)  Kilmer  V.  B.C.  Orchards,  23  W.L.R.  566,  3  W.W.R. 
1119  (1913)  A.C.  319. 

(M.)  Hill  V.  Rowe,  9  W.L.R.  302,  19  M.R.  302  (an 
agreement  by  vendor’s  agent  to  buy  back  from 
purchaser). 

(S.)  Mitchell  v.  Wilson,  20  W.L.R.  671,  2  W.W.R.  124, 
5  S.L.R.  161,  2  D.L.R.  714  (6  days  in  default). 

(Can.)  Bark  Pong  v.  Cooper,  ante  (the  delay  was  for 
about  a  year,  and  half  the  price  had  been  paid  and 
purchaser  was  out  of  the  province  and  was  relying 
on  sub-purchaser  to  make  the  payment). 

(A.)  Quail  V.  Beatty,  24  W.L.R.  242  (delay  due  to  bona 
fide,  though  erroneous,  belief  that  vendor’s  title  was 
defective). 
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(0.)  Larkin  v.  Good,  17  Grant  585  (delay  in  suing  due  to 
defendant-vendor’s  misrepresentation) . 

—  Time  occupied  in  negotiations  between  the  parties 
is  not  to  be  counted  in  considering  the  question  of 
laches  (delay  in  suing). 

(S.)  Campbell  v.  McKinnon,  11  W.L.E.  721,  2  S.L.K.  345. 

■ —  Less  delay  will  bar  the  purchaser  from  specific 
performance  than  from  relief  against  forfeiture  of 
purchase  money. 

(S.)  Hall  V.  Turnbull,  10  AV.L.E.  536. 

7E.  EQUITABLE  RELIEF  AGAINST 
FORFEITURE  BY  VENDOR 
The  Jurisdiction 

662.  There  is  no  jurisdiction  to  relieve  against 
cancellation  of  the  contract  either  as  to  the  land  or  as 
to  purchase-monies  thereby  forfeited,  where  the  i 
cancellation  and  forfeiture  have  been  decreed  by  the 
court.  See  Nos.  712,  720  and  726. 

662a.  Where  cancellation  has  been  duly  effected 
extra-judically  (i.e.  in  the  exact  manner  prescribed 
in  that  behalf  by  the  contract,  as  by  notice,  etc.), 
then,  if  time  is  of  the  essence  of  the  contract  (and 
there  has  been  no  waiver  by  the  party  cancelling), 
there  is  no  equitable  jurisdiction  to  relieve  against 
the  cancellation,  so  far  as  the  land  is  concerned.  See 
cases  in  Mo.  649. 

\ 

663.  But  if  time  has  not  been  of  the  essence,  or 
(being  of  the  essence)  has  been  waived,  then  such 
last-mentioned  jurisdiction  does  exist  (as  to  the 
land) . 

(P.C.)  Kilmer  v.  B.C.  Orchards,  ante. 

(M.)  Whitla  V.  Eiverview,  14  W.L.E.  377. 

(S.)  Cowie  V.  McDonald  (1917)  2  W.W.E.  356,  10  S.L.E. 
218. 

(M.)  Canadian  Fairbanks  v.  Johnston,  10  W.L.E.  571,  18 
M.E.  589. 

(S.)  Kusch  v.  Peat  (1922)  2  W.W.E.  174. 
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(0.)  Empire  Loan  v.  McRae,  5  O.L.R.  710  (a  case  of 
waiver). 

See  jSTo.  661. 

664.  Whether  time  is  of  the  essence  or  not,  there 
it  always  equitable  jurisdiction  to  relieve  the  pur¬ 
chaser  from  extra-judicial  forfeiture  of  purchase 
monies  paid  (even  though  the  forfeiture  is  legal  and 
valid,  having  been  duly  effected,  i.e.  in  the  exact 
manner  prescribed  in  that  behalf  by  the  contract,  as 
by  notice,  etc.). 

(P.C.)  Steedman  v.  Drinkle,  33  W.L.R.  485,  9  W.W.R. 
1146  (1916)  A.C.  275  (relief  against  forfeiture  of 
land  was  held  impossible  owing  to  the  essentiality 
of  time). 

(P.C.)  Brickies  v.  Snell  .(1917)  1  W.W.R.  1059  (1916) 
2  A.C.  599  (similar). 

(0.)  McGreevy  v.  Hodder,  8  D.L.R.  755. 

(0.)  Colonial  Loan  v.  Longley,  13  O.W.R.  388. 

(B.C.)  Verma  v.  Donohue,  26  W.L.R.  257,  5  W.W.R.  555, 
18  B.C.R.  468,  14  D.L.R.  749. 

(S.)  Hall  V.  Turnbull,  10  W.L.R.  536. 

(M.)  Canadian  Fairbanks  v.  Johnston,  ante. 

(0.)  Re  Whitely  and  Richards,  48  O.L.R.  537,  57  D.L.R. 
728. 

(0.)  Empire  Loan  v.  McRae,  ante. 

—  Notwithstanding  express  provision  in  the  con¬ 
tract  for  “retention”  of  such  monies  or  to  like  effect. 

Ib.  and  see  Nos.  664-667  and  781  and  782. 

—  Besides,  the  court  can  sometimes  grant  this  relief 
indirectly,  and  without  appropriate  (or  any)  plead¬ 
ings,  e.g.  by  stipulating  repayment  of  such  monies 
as  a  condition  of  the  vendor  receiving  costs  of  the 
suit  or  of  having  a  caveat  by  the  purchaser  dis¬ 
charged,  etc. 

(0.)  Lebelle  v.  O’Connor,  15  O.L.R.  519  (costs). 

(N.W.T.)  Stringer  v.  Oliver,  7  Terr.  126. 

(A.)  Chadwick  V.  Stuckey,  22  W.L.R.  787,  3  W.W.R.  549. 

(M.)  Hicks  V.  Laidlaw,  22  M.R.  96  (costs). 

Cf.  No.  781. 
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Conditions  and  Terms  of  Its  Exercise  . 

665.  This  relief  is  entirely  in  the  court’s  discre¬ 
tion,  and  the  purchaser  seeking  it  must: 

(a)  Offer  to  perforin  his  part  of  the  contract  and 
seek  specific  performance. 

(S.)  Cowie.v.  McDonald  (1917)  2  W.W.R.  356,  10  S.L.R. 
218. 

(0.)  Walsh  V.  Willaughan,  42  O.L.R.  455,  42  D.L.R.  581. 

(0.)  Dobbin  v.  Niebergall,  48  O.L.R.  343,  56  D.L.R.  510. 

(S.)  Moore  v.  Stewart,  20  D.L.R.  700. 

(S.)  Hole  V.  AVilson,  16  AV.L.R.  352,  2  S.L.R.  59. 

(S.)  Eredericksen  v.  Stanton,  24  W.L.R.  891,  4  AV.W.R. 
1224. 

(M.)  Gray  v.  Abbot  (1923)  2  AV.AV.R.  424,  33  M.R.  224 
(holding  that  where  vendor  sues  for  specific  perform¬ 
ance  the  purchaser  cannot  counterclaim  for  return  of 
monies). 

(S.)  Zimmer  v.  Karst,  15  AV.L.R.  58  (holding  as  in  Gray 
V.  Abbot  that  the  word  ^‘forfeiture”  is  inapplicable 
to  or  inappropriate  to  describe  vendor’s  retention 
of  such  monies). 

(b)  Show  equitable  grounds  for  the  relief,  such  as 
accident,  mistake,  or  other  reasonable  excuse  for  his 
default. 

'  (M.)  Tytler  v.  Genung,  27  AV.L.R.  330,  24  M.R.  148,  6 

AV.AV.R.  191  (purchaser  was  hailed  out  several 
times). 

(0.)  AVhelan  v.  Couch,  26  Grant  74. 

(S.)  Smeaton  V.  Lynn,  18  AV.L.R.  409,  4  S.L.R.  187. 

(A.)  Hewlett  V.  Rrodeur,  29  AV.L.R.  718,  7  W.AV.R.  397,  7 
S.L.R.  149  (a  sub-purchaser  unsuccessfully  used^ 
every  diligence  to  ascertain  pui’chaser’s  whereabouts 
until  after  default,  and  then  obtained  assignment 
and  making  tender). 

(M.)  AATitla  V.  Riverview,  14  AV.L.R.  359,  19  AI.R.  746, 
11  W.L.R.  350  (he  must  show  that  he  always 
intended  to  carry  out  contract  but  was  unable  for 
some  reason  which  the  court  regards  as  a  reasonable 
excuse) . 

(c)  Snbpiit  to  the  imposition  by  the  court  of  such 
terms  as  it  deems  just,  for  the  purpose  of  giving  the 
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vendor  all  the  advantages  that  would  have  been  his  if 
there  had  been  no  default  (e.g.  deductions — from  the 
purchase-monies  paid — for  the  vendor’s  costs,  or  for 
the  purchaser’s  failure  to  snmmerfallow  or  for  his 
use  and  occu23ation  or  for  the  vendor’s  loss  by  reason 
of  decrease  in  the  market  value  of  the  land). 

(S.)  Cowie  V.  McDonald,  ante  (compensafion  ordered  for 
failure  to  snmmerfallow). 

(A.)  Tavender  v.  Edward,  8  W.L.R.  308,  1  A.L.R.  333 
(diminution  in  market  value  of  land). 

(A.)  Lee  v.  Sheer,  30  W.L.R.  273,  8  A.L.R.  161,  7  W.W.R. 
927,  19  D.L.R.  36  (deduction  was  also  made  for 
chattels  included  in  the  sale  and  not  restored  by  the 
purchaser) . 

(R.W.T.)  See  Stringer  v.  Oliver,  6  W.L.R.  519,  7  Terr. 

.  126  (the  property  had  increased  in  value). 

(A.)  Skinner  &  Shirk ey  v.  Morris,  8  W.L.R.  56. 

(A.)  Sutherland  v.  Jones  (1922)  2  W.W.R.  1303,  68 
D.L.R.  498,  18  A.L.R.  186. 

(S.)  Dobson  V.  Doumani,  9  W.L.R.  69. 

(S.)  Kusch  V.  Peat  (1922)  2  W.W.R.  174. 

666.  This  relief  against  forfeiture  of  purchase- 
monies  paid  will  be  refused  under  the  following, 
amongst  other,  circumstances; 

(a)  Where  a  vendor  offers  and  sues  for  specific 
]:»erformance. 

(M.)  Gray  V.  Abbot  (1923)  2  W.W.R.  424,  33  M.R.  224 
(pointing  out  that  if  purchaser  does  not  avail  himself 
of  vendor’s  offer  to  complete,  he  is  not  entitled  to 
any  '‘p^’otection”,  or  “relief”  and  holding  that  it 
makes  no  difference  that  vendor  has  not  given  notice 
of  intention  to  forfeit  pursuant  to  an  express 
provision  for  so  doing). 

(M.)  Thegard  V.  Edmiston  (1925)  3  W.W.R.  527. 

(S.)  Hole  V.  Wilson,  16  W.L.R.  352,  2  S.L.R.  59.  ' 

(b)  Where  the  purchaser  has  repudiated  or  aban¬ 
doned  the  contract. 

(O.)  Walsh  V.  Wullaughan,  42  O.L.R.  455,  42  D.L.R.  581. 

(0.)  Sanderson  v.  Morton,  54  O.L.R.  479. 

(M.)  Handel  v.  O’Kelly,  22  W.L.R.  407,  22  M.R  562  3 
W.W.R.  367.  ’ 
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(B.C.)  Vancouver  v.  Pillsbury,  26  W.L.R.  880,  15  D.L.R. 
775. 

See  Nos.  347-348.  .  ^ 

—  And  it  will  be  deemed  abandonment  or  repudia¬ 
tion  where  the  purchaser,  in  a  vendor’s  action  for 
specific  performance  or  cancellation,  continues  in 
default  after  the  time  appointed  by  the  court  for 
payment  by  the  former. 

(M.)  Tliegard  v.  Edmiston,  ante. 

—  As  to  whether  acknowledgment  of  inability  to  pay 
will  of  itself  amount  to  such  abandonment,  see 

(A.)  Sutherland  v.  Jones  (1922)  2  W.W.R.  1303,  68 
.  D.L.R.  498,  18  A.L.R.  186  (dismissing  an  action 

framed  at  common  law  without  prejudice  to  bringing 
another  seeking  return  of  purchase  monies  on  this 
equitable  ground). 

(c)  Where  the  purchaser’s  default  has  been  very 
or  inexcusably  long,  even  though  time  is  not  of  the 
essence  of  the  contract. 

(M.)  Dalziel  v.  EEomeseekers,  18  W.L.R.  246,  20  M.R.  736 
(where  he  delayed  to  see  whether  “it  would  do  him 
any  good”  to  pay). 

(B.C.)  McCready  v.  Clark,  14  W.L.R.  480. 

—  Especially  if  the  property  is  of  speculative  value. 

(B.C.)  Butchart  v.  McLean,  17  W.L.R.  432,  16  B.C.R.  243. 

—  But  delay  and  neglect,  sufficient  to  bar  specific 
performance,  will  not  necessarily  bar  this  particular 
kind  of  relief. 

(Can.)  March  Bros.  v.  Banton,  45  S.C.R.  338. 

(S.)  Hall  V.  Turnbull,  10  W.L.R.  536,  2  S.L.R.  89. 

(Sr)  Smeaton  v;  Lynn,  18  W.L.R.  409,  4  S.L.R.  187. 

(d)  Where  the  purchaser  is  not  prompt  in  seeking 
the  relief. 

(S.)  kloore  V.  Stewart,  20  D.L.R.  700,  7  W.W.R.  995, 
7  S.L.R.  434. 

(S.)  Enkema  v.  Cherry,  16  W.L.R.  480,  18  W.L.R.  641, 
5  S.L.R.  61. 

(e)  Where  the  purchaser  does  not  -  ‘come  into  court 
with  clean  hands.” 

(S.)  Sanders  v.  Tomlinson,  13  W.L.R.  121  (breach  of 
fiduciary  relation  between  the  parties). 
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(f )  Where  the  vendor  has  resold  at  a  loss. 

(S.)  Enkema  v.  Cherry 'ante. 

(0.)  Douglas  V.  Arthur,  53  O.L.R.  83  (1923)  3  D.L.R. 
800. 

(g)  The  relief  is  not  granted  to  a  judgment-creditor 
of  the  purchaser. 

(M.)  McGregor  v.  Withers,  15  M.R.  434  (holding  he  has  no 
status  to  applj). 

667.  The  relief  against  forfeiture  of  purchase 
monies  does  not  extend  to  a  ‘‘deposit”  by  the 
purchaser. 

(B.C.)  Butchart  v.  McLean,  ante. 

(0.)  Re  Whitely  and  Richards,  48  O.L.R.  537,  57  D.L.R. 
728. 

(O.)  Douglas  V.  Arthur,  ante. 

668.  Aloney  paid  by  the  purchaser  to  the  vendor 
will  be  construed  as  a  “deposit,”  where  an  action 
against  the  former  for  damages  for  breach  would  be 
illusory,  e.g.  in  an  exchange,  where  values  are 
matters  of  opinion  only,  and  pur  el  v  conventional. 

(O.)  Doumani  v.  Reynolds,  24  O.W.E.  203. 

(0.)  Douglas  V.  Arthur  (1923)  3  MbL.R.  800. 

669.  But  money  so  paid  is  prima  facie  not  a 
deposit  unless  it  is  so  styled. 

(A.)  Chambers  v.  Merchants  Bank  (1922)  1  W.W.R.  437. 

670.  Nor  is  it  prima  facie  a  deposit  where  its 
amount  is  large  in  comparison  with  the  total  price 
(even  though  it  is  styled  as  a  “deposit”  in  the 
contract) . 

(S.)  Mitchell  v.  Wilson,  20  W.L.R.  671,  2  W  WR  124 
5  S.L.R.  161,  2  D.L.R.  714. 

(0.)  McGreevy  V.  Hodder,  8  D.L.R.  755,  23  O.W.R.  699. 

(S.)  Hall  V.  Turnbull,  10  W.L.R.  536,  2  S.L.R.  89. 

671.  Nor  where  it  is  referred  to  in  the  agreement 
as  one  of  the  payments  or  as  part  of  the  purchase- 
pudce. 

(A.)  Tavender  v.  Edwards,  8  W.L.R.  308,  1  A.L.R.  333. 

(Can.)  March  Bros.  v.  Bant  on,  45  S.C.R.  338. 
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672.  And  the  “cash”  or  “down”  payment  on  an 
instalment  sale  is  not  necessarily  a  “deposit.” 

(A.)  Tavender  v.  Edwards,  ante. 

7F.  ACTION  BY  EITHER  PARTY  FOR 
SPECIFIC  PERFORMANCE 

General  Grounds  for  Refusing  Relief 

673.  The  granting  of  specific  performance  is  a 
matter  of  judicial  discretion,  to  be  governed  by  fixed 
rules  and  principles  as  far  as  possible,  but  more 
elastic  than  the  administration  of  other  judicial 
remedies,  much  regard  being  paid  by  the  court  to  the 
conduct  of  the  party  seeking  it. 

(Can.)  Robinson  V.  Harris,  21  S.C.R.  390. 

—  And  the  court  may  refuse  it  even  though  no  case 
for  rescission  of  the  contract  is  made  out  by  the 
defendant. 

Per  Anglin,  J.,  in  Redican  v.  Hesbitt  (1924)  S.C.R., 
at  p.  149. 

—  And,  in  the  exercise  of  this  discretion,  the  court 
may  leave  the  parties  to  their  common-law  remedies, 
though  the  plaintiff’s  conduct  is  qhite  unobjec¬ 
tionable. 

(O.)  Bullen  v.  Wilkinson,  2  D.L.R.  190,  21  O.W.R.  427 
(purchaser-plaintiff  was  claiming  compensation  for 
deficiency) . 

674.  As  to  non-compliance  with  the  Statute  of 
Frauds,  and  as  to  part-performance  of  the  contract 
being  an  answer  to  a  plea  of  such  non-compliance,  see 
Nos.  90-99. 

675.  As  to  misunderstanding,  vagueness  or  doubt, 
see  Nos.  184-188. 

676.  As  to  want  of  mutuality,  see  No.  189. 

677.  The  remedy  is  not  granted  where  part  of  the 
consideration  is  the  (future)  execution  of  work  by 
the  defendant. 

(O.)  Dickson  v.  Covert,  17  Grant  321  (purchaser  agreed  to 
“bottom  out”  the  vendor’s  mill  race). 
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(N.B.)  Cuniiinghain  v.  Moore,  1  jR.B.  Eq.,  116  (an  agree¬ 
ment  by  a  child  to  maintain  a  parent). 

(0.)  Though  in  Hincks  v.  McKay,  14  Grant  233,  both 
parties  wishing  specific  performance,  the  plaintiff- 
vendor  was  ordered  to  maintain  certain  water  dams 
as  per  understanding. 

—  But  the  remedy  has  been  held  to  lie  in  case  of  a 
crop-payment  sale. 

(S.)  Weiss  V.  Rhodes,  18  W.L.R.  194  (a  vendor’s  action). 

(S.)  Halldorsen  v.  Holizki  (1919)  3  WhW.R.  86  (a 

purchaser’s  action  was  upheld:  but  the  Sask.  C.A. 
questioned  whether  the  remedy  lies  in  favor  of  a 
vendor  in  such  cases). 

678.  Specific  performance  is  not  granted  if  it 
would  work  a  hardship  upon  the  defendant. 

(0.)  Hill  V.  Buffalo,  Etc.,  Railway,  10  Grant  506  (a 
purchasing  railway  was  to  build  a  culvert  for  vendor 
through  its  proposed  embankment:  road  changed 
hands  and  new  company,  in  ignorance  of  bargain, 
built  expensive  embankment  without  culvert,  vendor 
standing  by  and  not  warning). 

(O.)  Drummond  V.  Eernholm,  8  O.W.R.  864. 

(0.)  De  Rosiers  v.  De  Calles,  8  O.W.R.  91. 

(0.)  Dundas  v,  Dennick,  7  O.W.R.  124  (trustees  relieved). 

(0.)  Osborne  v.  Earmers’,  Etc.,  Building  Co.,  5  Grant  326 
(specific  performance  against  a  fiduciary  vendor 
would  prejudice  cestuis  qui  trustent). 

See  Ko.  68.  ' 

—  E.g.  as  a  result  of  delay  on  the  part  of  a  plaintiff- 
vendor  in  making  title. 

(M.)  Major  v.  Shephard,  10  W.L.R.  293,  18  M.R.  505 
(delay  of  9  months  in  perfecting  title). 

(M.)  Laycock  V.  Eowler,  15  W.L.R.  441  (ditto). 

(M.)  William  v.  Black,  31  W.L.R.  844,  8  WWR  1139 
23  D.L.R.  287  (ditto).  '  ’ 

—  Especially  if  such  delay  is  coupled  with  substan¬ 
tial  change  in  the  circumstances. 

(M.)  Laycock  v.  Fowler,  ante. 

Pciul  V.  Blackwood,  4  Grant  550  (defendant  agreed  to 
buy  at  many  times  its  value  a  strip  of  land  to  protect 
him  in  his  mill  operations  and  conveyance  was  not 
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tendered  till  mill  burned  so  land  was  useless  to 
,  purchaser). 

(O.)  (But  see  Lefjkie,  v.  Marshall,  4  D.L.K.  94.) 

—  So,  too,  where  the  purchaser  is  greatly  intoxicated 
at  the  time  of  the  bargain  and  the  price  is  exorbitant, 
though  the  vendor  is  guilty  of  no  fraud. 

(0.)  Schofield  v.  Tummonds,  fi  Grant  5G8. 

—  Generally  the  hardship  is  judged  of  at  the  time  of 
the  contract,  but  sometimes  the  court  will  look  at 
subsequent  circumstances  which  prevent  the 
defendant  from  performing  without  great  loss. 

(M.)  Belgo-Canadian  v.  Allan  (1923)  3  W.W.R.  337. 

(O.)  Paul  V.  Blackwood,  ante. 

—  And  the  teim  “hardship”  is  limited  (for  the  pur¬ 
pose  of  this  rule)  to  hardship  arising  out  of  the 
contract  or  out  of  the  xdaintiff’s  conduct. 

(0.)  Pawn  V.  Anderson,  24  O.W.X.  521. 

679.  Specific  performance  is  not  refused  to  a 
vendor  simply  because  the  purchaser  finds  the 
property  unsuited  for  the  particular  purpose  for 
which  he  (to  the  vendor’s  knowledge)  has  bought. 

(O.)  Commercial  Bank  v.  McConnel,  7  Grant  323  (a 
proposed  building  subdivision  frustrated  by  the 
impossibility  of  closing  a  certain  street). 

(O.)  James  v.  Freeland,  5  Grant  302  (a  proposed  soap 
factory  on  a  river  bank,  frustrated  by  municipal 
refusal  to  allow  refuse  to  be  thrown  in  river), 

(O.)  Hickson  v.  Clark,  25  Grant  173  (a  proposed  sawmill 
depending  on  dams). 

(O.)  Milk  Farm  Products  v.  Buist,  26  JJ.L.P.  549,  35 
O.L.P.  325  fa  proposed  dairy  frustrated  by  a 
municipal  by-law).  ' 

679a.  Nor  is  this  relief  refused  to  a  purchaser 
merely  because  the  vendor’s  title  is  defective  or  is 
wholly  lacking  as  to  part  of  the  land.  See  Part  60. 

680.  Nor  is  it  refused  simply  because  there  is  a 
Iienalty  prescribed  by  the  contract  for  non-fulfilment, 
and  the  party  in  default  elects  to  yjay  that  penalty. 
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(0.)  Fisken  v.  Wride,  11  Grant  245,  7  Grant  598. 

(I7.W.T.)  Hamilton  v.  McNeill,  2  Terr.  31  (where  contract 
prescribed  or  authorized  cancellation  or  forfeiture 
of  monies  paid  in  the  event  of  default  by  purchaser). 

(Can.)  Cf.  Dipenta  v.  IVebb  (1925)  S.C.K.  565  (an 
optionee  agreed  in  consideration  of  the  option,  that 
if  he  failed  to  take  up  or  exercise  the  option,  he 
would  sell  to  the  optionor  his  interest  in  certain 
property  at  a  figure  equal  to  about  one-fourth  of  its 
value :  the  agreement  was  held  specifically 
enforceable).  i 

681.  As  to  mistake,  see  Part  2G. 

682.  As  to  default  on  the  plaintiff’s  part,  where 
time  is  of  the  essence,  see  No.  649. 

683.  As  to  such  default  where  time  is  not  of  the 
essence,  see  Nos.  660  and  661. 

684.  The  relief  is  refused  where  there  has  been 
undue  delay  on  the  plaintiff’s  part  either  in  asserting 
the  contract  and  his  rights  thereunder  or  in  com¬ 
mencing  or  prosecuting  the  action. 

(O.)  McGreevy  V.  Hodder,  8  D.L.R.  755. 

(M.)  Nixon  V.  Logie,  4  M.R.  366. 

(O.)  Denton  v.  Tossy,  7  O.W.N.  156  (where  vendor  left 
agreement  lying  in  escrow  a  long  time). 

(0.)  McMahon  v.  O’Neil,  16  Grant  579  (though  delay 
in  prosecuting  due  to  poverty). 

(A.)  Evans  V.  Norris,  22  W.L.R.  818,  4  W.W.R.  1156, 

5  A.L.R.  320. 

(Can.)  Porter  v.  Hale,  23  S.C.R.  265. 

(O.)  Clergue  V.  Preston,  8  O.L.R.  84,  24  C.L.T.  330  (delay 
of  1  year  after  vendor  had  resold). 

(0.)  Young  V.  Brown,  6  Grant  402  (suing  3  years  after 
abandonment). 

(0.)  Meharry  v.  Auburn  Woollen  Mills,  16  O.W.N.  138  . 
(purchaser  was  refused  specific  performance  but 
granted  return  of  monies  paid). 

(A.)  Crawford  v.  Patterson,  7  W.L.R.  183  (purchaser 
delayed  4  months  to  sue  a  second  purchaser  with 
notice). 

See  No.  660. 
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—  But  the  court  inclines  to  excuse  a  purchaser’s 
delay  in  suing  while  he  is  in  possession  of  the 
property. 

(0.)  Hook  V.  McQueen,  2  Grant  490. 

(0.)  McDonald  v.  Elder,  1  Grant  513  (5  years). 

(0.)  O’Keefe  v.  Taylor,  2  Grant  95,  305  (3  years). 

(M.)  Barlow  V.  Williams,  4  W.L.R.  233,  16  M.R.  164  (6 
years). 

(This  excuse,  however,  is  inapplicable  where  the 
possession  is  that  of  a  mere  caretaker.  See  Porter  v. 
Hale,  ante.) 

—  And  also  excuses  such  delay  when  due  to  misrep¬ 
resentation  by  the  other  party. 

(0.)  Larkin  v.  Good,  17  Grant  585  (an  earlier  suit  by  an 
agent  of  plaintiff  had  been  withdrawn  owing  to 
defendant  misrepresenting  the  balance  owing  by 
him). 

685.  The  relief  is  not  granted  where  it  was  not 
sought  by  the  writ  or  statement  of  claim  (or  counter¬ 
claim)  and  the  defendant  has  not  refused  to  perform 
his  part  of  the  contract. 

(B.C.)  Williams  v.  Shields,  25  B.C.R.  198  (action  brought 
by  purchaser  for  rescission  or  damages  for  fraudu¬ 
lent  misrepresentation) . 

Rectification  Sought  in  Same  Action 

686.  As  to  the  jurisdiction  to  grant  in  one  action, 
first  rectification  and  then  specific  performance  (of 
the  contract  as  rectified),  see  Nos.  261  and  266. 

Against  the  Crown 

687.  Specific  performance  does  not  lie  against  the 
Crown. 

(Can.)  Clark  v.  Regina,  1  Can.  Exchequer  182. 

(Can.)  Saxe  V.  Regina,  21  Can.  Exchequer,  at  p.  171. 
(Can.)  Gauthier  v.  The  King,  56  S.C.R.  176. 

—  But  under  certain  B.C.  legislation,  the  court  may 
make  a  direction  to  Crown  officers. 

(B.C.)  Peck  V.  Regina,  1  B.C.R.  Pt.  11,  p.  ii. 
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Crop  Payment  Agreements 

688.  Specific  performance  of  such  agreements  lies 
against  the  vendor  (although  possibly  not  against  a 
purchaser).  See  No.  677. 

Foreign  Lands 

689.  As  to  the  court’s  jurisdiction  in  case  of  such 
lands,  see  No.  611. 

Foreign  Courts 

690.  The  court,  in  the  province  of  which  the  land 
(that  is  the  subject-matter  of  the  contract)  is  situate, 
will  ignore  proceedings  in  rern  as  to  it  carried  on  in  a 
foreign  court. 

(N.S.)  Devenne  v.  Warren,  8  E.L.R.  438  (a  foreign  injunc¬ 
tion  against  vendor). 

Chattels  Sold  with  the  Land 

691.  Specific  performance  lies  to  enforce  a  com¬ 
bined  sale  of  land  and  chattels  to  be  enjoyed 
together. 

(M.)  Lane  v.  Rice,  18  W.L.R.  557  (a  business  site  and 
plant). 

(M.)  Johnson  v.  Dowsett,  24  W.L.R.  759,  4  W.W.R..  971 
(a  going  concern). 

—  But  the  ordinaiy  judgment  (in  such  an  action), 
for  cancellation  for  default  by  the  purchaser,  has  no 
effect  as  to  the  chattels.  ' 

(S.)  Orr  V.  Cook  (1922)  3  W.W.R.  1153  (setting  aside 
an  order  for  possession  in  vendor’s  favor,  and 
McKay,  J.  A.,  holding  vendor  has  no  lien  on  chattels 
after  delivery  thereof  to  purchaser) . 

(S.)  Churchill  v.  McRae,  7  S.L.R.  190. 

Protection  of  Purchaser  where  Title  is  Encumbered 

692.  As  to  payment  of  unpaid  uurchase-monies 
into  court  in  such  cases,  see  Nos.  490-495. 

—  As  to  whether  it  is  a  defence  that  there  are  judg¬ 
ments  against  the  vendor  for  more  than  the  price,  see 
No.  272. 
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Abatement  for  Deficiences,  Etc. 

693.  As  to  a  vendor’s  right  to  compel  specific  per¬ 
formance  with  abatement,  see  No.  320;  and  as  to  a 
purchaser’s  right  to  compel  specific  performance 
with  abatement,  see  Part  6C. 

Damages  in  Lieu  or  in  Addition 

694.  As  to  the  jurisdiction  to  award  such 
damages,  see  No.  613. 

Effect  of  Vendors’  and  Purchasers’  Act,  of  Ontario 
and  British  Columbia' 

695.  A  summary  application  under  these  statutes 
is  substituted  for  an  action  of  specific  performance, 
where  the  contract  is  admitted  and  the  only  question 
is  as  to  title. 

E.S.,  0.  (1914),  C.  122,  S.  3. 

E.S.,  B.C.  (1924),  C.  127,  S.  29. 

(O.)  Ee  Jones  and  Cummings,  2  D.L.E.  77. 

—  But  a  decision  on  such  an  application  is  hot  neces- 
sarilyA  bar  to  an  action  for  specific  performance. 

(O.)  Cameron  v.  Hull,  9  D.L.E.  843. 

—  As  to  bringing  in  a  third  person  (under  a  special 
Ontario  rule),  see 

(0.)  Ee  Goldenberg  and  Glass,  56  O.L.E.  414. 

(O.)  Ee  Morris  and  Cliertkoff,  56  O.L.E.  665. 
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8A.  VENDOR’S  ACTION  FOR  SPECIFIC 
PERFORMANCE  (INCLUDING 
CANCELLATION) 

696.  For  general  principles,  see  Part  7  (especially 
7E). 

Tender  of  Conveyance  before  Action 

697.  As  to  when  the  same  is  unnecessary,  see  Nos. 
516-518. 

Effect  on  Action  of  Provision  in  Contract  for 
Cancellation  by  Notice 

698.  A  vendor’s  right  to  judicial  cancellation  for 
default  is  not  excluded  by  the  ordinary  provision  of 
this  sort  in  an  agreement  of  sale. 

(A.)  Kelly  v.  Cosman  (192.3)  2  W.W.R.  937. 

(B.C.)  Bourne  v.  Phillips  (No.  2)  4  W.W.R.  1215. 

—  Nor  by  a  cancellation-notice  given  (prior  to  the 
action)  under  such  a  provision. 

(B.C.)  Kum  .Tow  v.  Elliott  (1921)  1  W.TV.R.  785,  29 
B.C.R.  103. 

Alleging  and  Proving  Title 

699.  A  vendor  must,  in  an  action  by  him  for 
spjecific  performance,  allege  and  prove  ability  to 
convey  the  fee  simple  or  other  estate  as  agreed  (and, 
a  fortiori,  a  plea  denying  such  ability  is  a  good 
defence) . 

(O. )  Wardell  v.  Trenouth,  24  Grant  465. 

(O.)  Armstrong  v.  Auger,  21  O.R.  98. 

(O.)  Cameron  v.  Carter,  9  O.R.  426, 

(O.)  Gamble  v.  Gummerson,  9  Grant  193. 

(O.)  McDonald  v.  Murray,  11  A.R.  124,  2  O.R.  573. 

(B.C.)  Townend  v.  Graham,  6  B.C.R.  539. 

(S.)  Mayhery  v.  Williams,  15  W.L.R.  553,  3  S.L.R.  350. 

(S.)  Landes  v.  Kusch,  30  W.L.It.  444,  7  W.W.R.  1076, 
8  S.L.R.  32,  24  D.L.R.  136. 

(S.)  Mcliay  v.  Prohar  (1923)  2  W.W.R.  272,  17  S.L.R. 
225. 

(S.)  Shrodder  V.  Manville,  30  W.L.R.  528,  7  W.W.R.  1376, 
21  D.L.R.  189,  8  S.L.R.  83. 
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(M.)  Pitura  V.  Harasym  (1925)  2  W.W.R.  252. 

(S.)  Grant  v.  Murphy,  8  W.W.R.  559. 

(S.)  Pedlar  v.  Ryder,  24  D.L.R.  427,  8  W.W.R.  559. 

(S.)  Mcllvenna  v.  Goss,  3  D.L.R.  690,  2  W.W.R.  285,  21 
W.L.R.  180. 

(S.)  Bubrsh  V.  Polashak  (1923)  3  W.W.R.  1086. 

(S.)  Union  Bank  v.  Dutczak  (1924)  2  W.W.R.  864. 

—  And  the  rule  applies  though  the  time  for  convey¬ 
ance  has  not  arrived  at  the  time  of  the  action. 

(A.)  Graves  v.  Mason,  8  W.L.R.  542,  1  A.L.R.  250. 

(0.)  Thompson  V.  Brunskill,  7  Grant  542. 

(0.)  Crooks  V.  Glenn,  8  Grant  239. 

(S.)  Bubrsh  V.  Polaschak,  ante. 

—  And  such  proving  is  necessary  although  the  pur¬ 
chaser  does  not  question  the  title  by  his  pleading. 

(S.)  Landes  v.  Kusch,  ante  (so  holding  notwithstanding 
vendor  having  shown  a  good  title  in  a  prior  action 
between  the  same  parties  as  to  the  same  contract). 

—  And  is  necessary  where  the  plaintiff  claims  under 
an  acceleration  clause. 

(S.)  Grummet  v.  Gibson  (1920)  3  W.W.R.  195. 

—  But  this  requirement  of  pleading  does  not  apply 
where  the  purchaser  objects  that  the  property  con¬ 
veyed  does  not  contain  the  agreed  amount  of  irrigable 
land  (that  being  matter  to  be  pleaded  in  defence,  and 
not  being  a  matter  of  title) . 

(A.)  C.P.R.  V.  Blunt,  42  D.L.R.  624  (1918)  3  W.W.R. 
219,  13  A.L.R.  554. 

700.  The  above  rule  does  not  apply  where  a 
purchaser  has  accepted  the  title  of  his  vendor.  See 
the  cases  (especially  Landes  v.  Kusch)  in  No.  699, 
See  also  Nos.  301-317. 

701.  For  the  purpose  of  this  rule,  a  vendor’s 
ability  to  convey  is  not  atfected  by  “mere  matters  of 
conveyancing”  as  distinguished  from  “matters  of 
title”:  as  to  which  see  No.  269. 

702.  As  to  a  vendor’s  right  to  specific  perform¬ 
ance,  notwithstanding  trivial  defects,  deficiency  or 
misdescription,  see  No.  320. 
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703.  Where,  before  such  action,  a  purchaser  has 
repudiated  the  contract  on  the  ground  of  want  of 
title,  the  vendor  must  in  the  action  show  that  he  was 
able  to  convey  (in  the  limited  sense  referred  to  in 
Nos.  701  and  269)  at  the  time  of  such  repudiation. 
See  No.  322c. 

704.  Where  a  purchaser  repudiates  only  on  a 
ground  other  than  want  of  title,  e.g.  fraud,  he  loses 
the  right  to  repudiate  for  want  of  title.  See  No. 
322d. 

705.  And  where  there  is  no  repudiation  for  want 
of  title  (or  the  right  thereto  has  been  lost),  it  is 
sufficient  for  a  vendor  to  make  title  even  at  the  trial 
of  his  action.  See  No.  322a. 

706.  Except  where  a  purchaser  has  accepted 
the  title  or  has  repudiated  only  on  some  ground  other 
than  want  of  title,  the  vendor  must  have  such 
(limited)  ability  to  convey  at  the  commencement  of 
his  action  (otherwise  it  will  be  dismissed).  See  No. 
322b. 

707.  Where  a  purchaser  has  repudiated  on  the 

ground  of  want  of  title  and  pleads  such  repudiation 
(or  want  of  title),  the  proving  and  making  of  title  is 
to  be  done  by  the  vendor  at  the  time  of  the  trial  of 
the  latter’s  action.  -  ' 

(S.)  Landes  v.  Kusch,  30  W.'L.K.  444,  7  W.W.R  1076, 
8  S.L.E.  32,  24  D.L.E.  136. 

(S.)  Pedlar  v:  Eyder,  8  W.W.E.  559. 

—  However,  to  entitle  the  purchaser  to  this,  he  must 
put  forward  specifically  or  prominently  in  his  plead¬ 
ings,  the  defect  or  supposed  defect  in  the  title :  a  mere 
denial  of  the  j^laintiff’s  allegations  of  title,  etc.,  being 
insufficient  for  this  purpose  or  to  constitute 
repudiation. 

(M.)  Pitura  v.  Harasym  (1925)  2  W.W.E.  252. 

708.  But  otherwise  the  proving  of  title  is  to  be 
done,  not  at  the  trial,  but  subsequently  upon  a  refer¬ 
ence  before  the  Master. 

(S.)  Landes  v.  Kusch,  ante. 
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(S.)  Herman  V.  Plain  (1-918)  2  W.W.R.  1014. 

(O.)  Paisley  v.  Wills,  18  A.R.  210. 

(M.)  Pitura  v.  llarasym,  ante. 

—  And  on  sncli  a  reference,  the  ordinaiy  enquiry  is 
not  whether  he  could  conve}^  at  the  time  of  the  con¬ 
tract,  but  whetlier  he  can  do  so  during  the  reference. 

(O.)  Paisley  v.  Wills,  ante. 

(B.C.)  Williams  v.  Wilson,  3  B.C.R.  612. 

(]\I.)  Pitura  V.  Harasym,  ante. 

—  And  the  ordinary  judgment  for  specific  perform¬ 
ance  at  the  suit  of  the  vendor  is  expressed  to  be 
subject  to  his  being  able  to  give  a  good  title  upon  such 
reference  (further  directions  after  such  reference 
being  reserved) . 

Ib. 

709.  As  to  defective  titles  and  doubtful  titles, 
see  Nos.  276-286b. 

709a.  Though  a  vendor  fails  to  show  good  title,  he 
may  still  be  entitled  to  foreclosure  or  cancellation  of 
the  contract  for  default  of  the  purchaser  (though  not 
entitled  to  a  personal  order  for  payment). 

(S.)  Schraeder  v.  Manville,  30  W.L.R. 

Parties 

710.  In  such  ^ction  by  the  vendor,  (a)  a  sub-pur¬ 
chaser  and  (b)  a  grantee  of  the  purchaser  by  quit¬ 
claim  deed,  should  each  be  made  an  original  party  (if 
the  deed  to  him  is  registered  or  the  facts  relating  to 
him  are  otherwise  known  to  the  vendor  before  the 
writ  or  statement  of  claim)  and  he  should  not  be 
added  as  “an  encumbrancer”  in  the  Master’s  office. 

(M.)  Hobart  v.  Zalonclek  (1923)  3  W.W.R.  246  (vendor 
had  received  certain  payments  from  such  third 
person,  and  Master’s  order  adding  him  was  set  aside 
at  instance  of  the  added  person). 

(B.C.)  Gale  v.  Powley,  32  W.L.R.  65,  22  B.C.R.  18,  8 
W.W.R.  1312,  24  D.L.R.  450. 

(S.)  Griese  v.  Loewen,  6  W.W.R.  698. 

(M.)  Nixon  V.  Logie,  4  M.R. 
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(Can.)  See  also  Travis  Barker  v.  Keid  (1923)  3  W.W.R. 
451. 

711.  But  judgment-creditors  of  the  purchaser  are 
not  to  be  made  parties  to  such  an  action  (either  by 
statement  of  claim  or  in  the  Master’s  office). 

(S.)  Waverhauser  V.  Scott  (1924)  2  W.W.K.  G05,  3  D.L.R. 
605. 

(A.)  H.B.  Coy.  V.  Bullock  (1925)  2  W.W.R.  559. 

Counterclaim  for  Relief  from  “Forfeiture”  of 
Purchase  Monies 

j 

712.  In  a  vendor’s  action  for  specific  performance 
(seeking  foreclosure,  determination,  rescission  or 

.  cancellation  in  the  event  of  continued  default  of 
payment  by  the  purchaser),  the  purchaser  cannot 
properly  or  effectively  counter-claim  for  return  of 
purchase  monies  paid  or  for  relief  against  forfeiture 
thereof. 

(M.)  Gray  v.  Abbot  (1923)  2  W.W.R.  424,  33  M.R.  224. 

(Id.)  Tbegard  v.  Edmiston  (1925)  2  W.W.R.  756. 

Adjournment 

713.  It  is  improper  to  adjourn  the  trial  of  such  an 
action  against  the  vendor’s  wish,  on  the  defendant’s 
application,  upon  the  ground  or  condition  of  the 
latter  paying  into  court  a  portion  only  of  the  amount 
due,  and  for  the  purpose  of  giving  the  purchaser 
further  time  for  paying  the  (overdue)  balance. 

(A.)  Simmons  v.  Sheffield  (1918)  1  W.W.R.  63^. 

Costs 

714.  If  the  vendor  does  not,  before  such  action  by 
him,  show  to  the  purchaser  his  title  and  ability  to 
convey  the  land,  the  costs  of  the  action  are  generally 
against  the  vendor  up  to  such  time  as  he  does  so 
show. 

(O.)  llaggert  v.  Quackenlmsh,  14  Grant  701  (pointing 
out  that  it  is  insufficient  for  vendor  to  have  such 
ability  if  he  does  not  produce  and  show  it). 

(M.)  Xixon  V.  Logie,  4  M.R.  366. 
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(S.)  Douglas  V.  Birlie,  31  W.L.R.  677,  8  W.W.R.  1038, 
23  D.L.R.  895. 

(A.)  Magrath  v.  Countryman,  22  D.L.R.  684. 

(S.)  Baxter  V.  Dercasz  (1925)  3  W.W.R.  593. 

—  But  it  is  otherwise  if  the  purchaser  does  not 
demand  an  abstract  or  production  of  title,  and 
contests  the  vendor’s  action  solely  upon  grounds 
other  than  want  of  title. 

( 0. )  Blaggert  v.  Quackenbush,  ante. 

(O.)  Dame  v.  Slater,  21  O.R.  375. 

Judgment  for  Specific  Performance; 

Direction  as  to  Transfer 

714a.  The  plaintitf-vendor  is  directed  (as  a 
condition  of  issuing  execution)  to  deposit  with  the 
registrar  of  the  court  his  certificate  of  title  and  a 
registerable  transfer  in  favor  of  the  purchaser  to  be 
delivered  to  the  latter  upon  payment  of  the  amount 
owing. 

(S.)  Baxter  v.  Dercasz  (1925)  3  W.W.R.  593. 

After  Judgment  for  Specific  Performance, 
Repudiation  for  Want  of  Title 

715.  After  judgment  for  the  vendor  for  specific 
performance,  the  purchaser,  discovering  defect  or 
want  of  title,  cannot  repudiate  therefor  without  leave 
of  the  court. 

(A.)  Lee  v.  Sheer,  30  AV.L.R.  273,  8  A.L.R.  161,  7  W  W  R 
927. 

(S.)  Kiehl  V.  Fussel  (1924)  1  W.W.R.  449. 

—  And  a  repudiation  by  the  purchaser  without  such 
leave  is  a  nullity  and  no  foundation  for  a  motion  to 
set  aside  the  judgment. 

Ib. 

Judgment  for  Sale 

716.  In  lieu  of  specific  performance,  the  court 
can,  of  its  own  motion  and  even  though  the  vendor 
objects,  order  a  sale  of  the  propertv  to  satisfy  the 
balance  of  the  price. 

(A.)  C.P.R.  V.  Meadows,  8  W.L.R.  806,  1  A.L.R.  344. 
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(A.)  Knox  V.  Bunch,  24  W.L.R.  265,  11  D.L.R.  377. 

(M.)  Gray  v.  Abbot  (1923)  2  W.W.R.  424,  33  M.R.  224. 

—  But,  except  in  Alberta,  the  practise  is  not  to  order 
such  sale  against  the  vendor’s  desire,  where  the  land 
is  unlikely  to  realize  anything  like  the  required 
amount. 

(A.)  Mortgage  Co.  v.  Filer  (1922)  3  W.W,.R.  7  (1922)  2 
W.W.R.  72,  66  D.L.R.  705. 

—  Where  such  sale  is  ordered,  then  in  view  of  the 
possibility  of  the  sale  realizing  more  than  the 
necessary  amount,  leave  should  be  reserved  to  the 
purchaser  to  apply  for  relief  frop  forfeiture  of  the 
purchase-monies  he  has  already  paid. 

Ib. 

—  In  Alberta,  the  practise  is  to  order  a  sale  first 
(and  not  to  order  foreclosure  until  after  an  abortive 
sale). 

(A.)  Lee  v.  Sheer,  30  W.L.R.  272,  7  W.W.R.  927. 

Judgment  for  Cancellation  (Otherwise  Called 
“Determination,”  “Foreclosure”  or  “Rescission”) 

717.  As  to  combining  judgment  for  cancellation 
with  a  personal  order  for  payment,  see  Nos.  628-631. 

718.  The  judgment  in  favor  of  the  vendor  fixes  a 
time  for  payment  of  arrears  of  purchase-monies. 

(M.)  Best  V.  Dussessoye  (1921)  1  W.W.R.  363,  30  M.R. 
270,. 

(S.)  Standard  v.  Little,  31  W.L.R.  767,  8  S.L.R.  205,  8 
W.W.R.  1112,  24  D.L.R.  713. 

(S.)  Provincial  Securities  v.  Gratias  (1919)  2  W.W.R.  83, 
12  S.L.R.  155,  46  D.L.R.  104  (refusing  immediate 
cancellation  though  the  contract  provides  therefor). 
(S.)  Draper  v.  Bielby,  10  D.L.R.  746,  23  W.L.R.  902. 

(A.)  Kelly  v.  Cosman  (1923)  2  W.W.R.  937  (holding  that 
this  court  remedy  is  not  excluded  by  an  express 
provision  for  cancellation  in  contract). 

(M.)  Pentland  v.  McKissock,  23  M.R.,  9  D.L.R.  572. 

(A.)  Jensen  v.  Zilm  (1925)  1  W.W.R.  1128. 

—  Such  time  is  usually  three  months. 
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•  (B.C.)  Davis  V.  Albensleben,  29  W.L.R.  296  (distinguishing 
mortgage  foreclosures). 

(M.)  Thegard  v.  Edmiston  (1925)  3  W.W.R.  527. 

—  But  a  time  so  fixed  may  be  subsequently 
extended. 

(S.)  Konkin  V.  Kestoroff  (1925)  1  W.W.R.  929. 

—  In  the  fixing  of  such  time,  regard  will  be  bad  to 
the  reasonable  prospect  or  probability  of  the  pur¬ 
chaser  paying  up,  and  to  the  sufficiency  of  '  the 
security,  and  (in  the  case  of  a  farm)  to  the  arrange¬ 
ments  for  cropping;  and  the  purchaser  may  be 
required  to  pay  forthwith  (as  a  condition  of  "such 
time  being  allowed  him)  arrears  of  taxes  and  interest 
and  also  the  costs  of  the  action. 

(S.)  Everson  V.  Hodgson  (1921)  1  W.W.R.  825,  14  S.L.R. 
158. 

(S.)  Norris  v.  Huse  (1922)  1  W.W.R.  351. 

(B.)  Phillips  V.  Preston,  14  Grant  67  (where  purchaser’s 
waste  and  dilapidations  were  a  factor). 

719.  Such  judgment  (or  ‘‘decree' nisi”),  after 
fixing  such  time,  provides  in  the  event  of  default 
continuing  after  such  date,  either  (a)  sale,  or  (b) 
cancellation,  or  (c)  personal  judgment  (order  to  pay) 
with  leaye  to  apply  subsequently  for  cancellation  or 
sale.  ' 

(M.)  Best  V.  Dussessoye,  ante  (holding  that  such  continued 
default  may  he  regarded  as  abandonment  or 
repudiation). 

(0.)  Jackson  v.  Scott,  1  O.L.R.  488. 

(B.C.)  Kum  Jow  V.  Elliott  (1921)  1  WWR  785  29 
B.C.R.  103. 

(A.)  Smithneski  v.  Wiltsie,  12  W.L.R.  533. 

(A)  Prevey  v.  Security  Coal  Mines,  11  D.L  R  33  24 
W.L.R.  342. 

(M.)  Gray  v.  Abbot  (1923)  2  W.W.R.  424,  33  M.R.  224. 

(M.)  Canadian  Northwest  Land  Co.  v.  Chevins  11925') 

2  W.W.R.  279.  ^ 

(j\I.)  Thegard  V.  Edmiston  (1925)  3  W.W.R.  527. 

(A.)  Lee  v.  Sheer,  ante. 

In  Alberta,  sale  is  always  ordered  first.  ' 
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(A.)  Lee  v.  Sheer,  ante. 

—  The  judgment,  without  directing  (as  it  usually 
does)  an  accounting  as  to  the  exact  amount  owing  by 
the  purchaser,  may  properly  make  an  estimate  of 
such  amount,  and  order  pa3^ment  of  the  amount  so 
estimated  into  court  within  the  appointed  time  (on 
pain  of  cancellation  for  default  continuing  after  such 
time) . 

(S.)  Alennonite  Land  Sales  Co.  v.  Lriesen  (192i5)  1 

W.W.R  894. 

—  ‘‘Cancellation”  is  the  terpi  used  in  this  connec^ 
tion  in  Saskatchewan  (e.g.  in  its  K.B.  Act  Forms  Nos. 
123  and  121) ;  and  in  Alanitoba  the  use  of  the  term 
“foreclosure”  is  condemned  in  Thegard  v.  Edmiston 
(1925)  2  W.W.R.  756. 

—  If  cancellation  or  “foreclosure”  is  adjudged  to 
follow  in  case  of  such  continued  default,  an  order 
(commonR  called  a  “final  order  of  foreclosure”  or 
“final  order  for  cancellation”)  is  subsequently 
obtained  in  chambers  declaring  the  fact  of  such  con¬ 
tinued  default  and  the  fact  of  (unconditional  and 
perfected)  cancellation.  See  the  cases  first  cited  in 
this  section. 

720.  With  judgment  for  such  cancellation,  the  , 
vendor  is  usually  entitled  also  to  an  order  vacating 
the  registration  of  the  agreement  of  sale  and  of  any 
caveat  based  thereon,  and  is  also  (usually)  entitled 
to  forfeiture  of  all  purchase  monies  paid  (not  merely 
the  “deposit”). 

(S.)  Standard  Trusts  v.  Little,  31  W.L.R.  767,  8  S.L.R. 
205,  8  W.W.R.  1112,  24  D.L.R.  713. 

(Can.)  Davidson  v.  Sharp,  60  S.C.R.  72. 

(B.C.)  Rum  Jow  V.  Elliott,  ante. 

(B.C.)  Bauman  v.  Crosbie,  30  W.L.R.  510. 

(S.)  Orr  V.  Cook  (1922)  3  W.W.R.  1153  (pointing  out  that 
such  judgment  is  not  for  'Rescission”  in  the  proper 
sense  of  that  term  and  has  not  the  same  results). 

(S.)  Hole  V.  Wilson,  16  W.L.R.  352,  2  S.L.R.  59  (holding 
judical  declaration  of  forfeiture  unnecessary  where 


274  Part  8.  Pemedies  of  Vendor  for  Default 


contract  expressly  provides  for  forfeiture  of  such 
monies). 

(M.)  Pentland  v.  McKissock,  ante. 

(0.)  Young  V,  Plotymeki,  5  D.L.R.  887  (declaring  such 
forfeiture  though  contract  did  not  expressly  provide 
for  forfeiture). 

(M.)  Gray  v.  Abbot,  ante. 

(M.)  Canadian  IST.W.  Land  Coy.  v.  Chevins,  ante. 

(M. )  Thegard  v.  Edmiston  (1925)  3  W.W.R.  527  (holding 
that  the  purchaser’s  continued  default  after  the 
time  appointed  by  the  court  constitutes  abandonment 
or  repudiation  of  the  contract). 

—  There  is  no  jurisdiction  to  relieve  from  forfeiture 
so  decreed.  See  Nos.  726  and  666,  subsection  (a). 

I  • 

721.  The  judgment  “nisi”  in  favor  of  the  vendor 
nsuall}^  orders  the  purchaser  to  deliver  possession  to 
the  vendor  upon  the  cancellation  becoming  effective, 
but  allows  him  to  retain  possession  meanwhile.  See 
No.  395. 

722.  In  a  vendor’s  action  for  this  remedy,  per¬ 
formance  of  the  whole  contract  is  ordered,  and  he  is 
entitled  to  judgment,  for  not  only  for  payments  then 
due  but  also  for  payments  to  fall  due  in  the  future, 
and  to  judgment  providing  for  cancellation  (or  leave 
to  apply  therefor)  whenever  and  as  often  asVlefault 
shall  occur. 

(A.)  Hill  V.  Spraid,  11  W.L.R.  680,  2  A.L.R.  148. 

(S.)  Hargraves  v.  Security,  29  W.L.R.  317,  7  S.L.R.  125, 

8  W.W.R.  1112. 

(S.)  Milos  V,.  Schmidt  (1923)  3  W.W.R.  1278,  1444  16 
S.L.R.  464. 

—  But  not  if  he  sues  merely  for  specific  instalments 
then  overdue. 

Ib. 

723.  Judgment  for  such  cancellation  (“nisi”  or 
absolute)  may  award  damages  against  the  purchaser 
(a)  for  breach  of  covenant  to  prevent  or  destroy 
noxious  weeds  and  to  summer-fallow  (b)  for  mesne 
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profits  or  the  purchaser’s  use  and  occupation.  See 
No.  626. 

724.  But  not  for  breach  of  any  covenant  relating 
directly  to  pa^unent  of  the  price.  See  No.  626. 

725.  For  the  effect  of  judgment  for  such  cancel¬ 
lation  upon  the  title  to  chattels  sold  with  the  land, 
see  No.  691. 

Final  Order  of  Foreclosure  (or  Cancellation) 

726.  Such  an  order,  properly  made,  cannot  be 
opened  uj)  or  set  aside  b}^  the  court  (as  can  such  an 
order  in  the  case  of  a  mortgage) . 

(M.)  Best  V.  Dussessoye  (1921)  1  W.W.R.  363,  30  M.R. 
270. 

—  But  it  is  otherwise  if  the  order  is  improperly 
obtained. 

(S.)  Milos  V.  Sdimidt,  ante  (since  tlie  judgment  nisi  and 
the  reference  thereunder  a  receivership  had  been 
improperly  granted,  under  which  a  considerable  sum 
had  been  realized  for  plaintiff,  who  then  neglected 
to  have  a  new  accounting  and  a  new  date  fixed). 

(M.)  Connell  V.  IIea,d  (1923)  1  W.W.R.  303  (the  judgment 
as  entered  contained  a  provision  for  forfeiture 
though  none  was  directed  by  the  verbal  judgment). 

727.  The  final  order  of  foreclosure  is  effective 
against  assignees  of  the  purchaser  not  made  parties 
(even  though  such  assignees  are  in  possession), 
where  they  are  served  with  the  judgment  ^fiiisi”  or 
with  such  final  order,  but  take  no  ste2)s  in  the  matter. 

(A.)  Waters  v.  Currie,  15  A.L.R.  49,  49  D.L.R.  213  (1919) 
3  W.W.R.  525. 

—  And  in  such,  a  case  where  the  assignees  are  noti¬ 
fied  to  vacate  or  else  to  pay  a,  specified  rent  and  they 
do  neither  for  several  months,  they  are  liable'  for 
such  rent. 

.Ib. 

—  But  where  such  assignee  is  added  in  the  Master’s 
office,  he  is  entitled  to  have  the  order  adding  set  aside 
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on  the  ground  that  he  should  have  been  made  a  party 
at  the  commencement  of  the  action. 

(M.)  Hobart  V.  Zalondek  (1923)  3  W.W..R.  246. 

728.  After  sucli  final  order,  it  is  actiomble  tres¬ 
pass  for  the  purchaser  to  cut  or  remove  grain  growing 
on  the  property. 

(S.)  Stewart  v.  Schraeder,  8  W.W.R.  172,  2  D.L.R.  762,  8 
SLR  172 

(M.)  Cf.  Harvey  v.  Wiens,  4  W.L.R.  410,  16  M.R.  230 
(  extra-j udicial  cancellation) . 

Suing  for  Specific  Performance  after  Cancellation, 

and  Vice  Versa 

729.  As  to  such  proceeding  not  being  allowed,  see 
No.  632  and,  in  general.  Part  7B. 

8B.  VENDOR’S  ACTION  FOR  PURCHASE 

MONEY 

Necessity  for  Covenant  to  Pay 

730.  Before  conveyance,  the  vendor  can  sue  for 
the  price  or  any  instalment  thereof  (if  due),  where 
the  purchaser  has  covenanted  to  pay  the  same. 

.(Can.)  Clergue  v.  Vivian,  41  S.C.R.  6*07  (bolding  that  in 
such  case  he  is  not  limited  to  suing  for  damages). 

(O.)  Gibson  v.  Chbitt,  5  O.S.  711  (agreement  by  vendor 
to  buy  back). 

—  Without  such  a  covenant,'  a  common  law  action 
for  the  price  does  not  lie  before  conveyance. 

(N.B.)  Pugsley  v.  Gillespie,  14  N.B.R.  195. 

(N.S.)  Weatherbe  &  Whitney,  30  N.S.R.  447. 

(O.)  Thomas  v.  Ross,  19  U.C.R.  370. 

(S.)  Standard  Trusts  v.  Little,  31  W.L.R.  767,  8  S.L.R. 
205,  8  W.W.R.  1112,  24  D;L.R.  713. 

(S.)  Hargreaves  v.  Security,  29  W.L.R.  317,  7  S.L.R.  125\ 
8  W.W.R.  1112. 

(S.)  Landes  v.  Kusch,  30.  W.L.R.  444,  7  W.W.R.  1076, 
8  S.L.R.  32,  24  D.L.R.  136. 

731.  Such  covenant  to  pay  the  purchase  price  may 
be  implied.  See  No.  371. 
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8B.  Vendor^’s  Action  for  Purchase  Money  277 


732.  Such  right  of  action  is  not  affected  by  a 
provision  that  on  default  by  the  purchaser  the  con¬ 
tract  shall  become  ‘‘void”:  that  term  meaning  merely 
“voidable  at  the  vendor’s  option.”  See  No.  652. 

733.  Nor  is  it  affected  by  an  abortive  or  defective 
notice  of  cancellation  given  under  a  provision  in  the 
contract. 

(B.C.)  Pitt  River  v.  Shaake,  28  W.L.R.  299. 

734.  As  to  the  right  to  such  an  action  after  con¬ 
veyance,  where  the  contract  was  verbal,  see  No.  83. 

Alleging  and  Proving  Title 

735.  The  vendor  must,  in  such  action,  allege  and 
prove  ability  to  convey  the  fee  simple  or  other  title 
as  agreed,  unless  the  purchaser  has  waived  the  same 
or  accepted  the  title  or  has  agreed  to  pay  irrespec¬ 
tively  thereof  or  by  independent  covenant.  See  Parts 
6A,  especially  Nos.  458-467. 

—  As  to  the  essential  resemblance  between  this 
action  and  that  of  specific  performance,  see 

(0.)  Armstrong  v.  Auger,  21  O.R.  98. 

(A.)  Graves  v.  Mason,  8  W.L.R.  542,  1  A.L.R.  250. 

(S.)  Landes  v.  Kusch,  ante. 

(0.)  McDonald  v.  Murray,  2  O.R.  573,  11  A.R.  124. 

(S.)  Baxter  v.  Dercasz  (19'25)  3  W.W.R.  593. 

See  cases  in  No.  699. 

—  But  one  important  difference  between  these  two 
actions  is  in  the  matter  of  reference  to  the  Master 
to  complete  and  investigate  the  title :  such  a  reference 
is  usually  directed  in  actions  of  specific  perform'ance, 
but  this  is  not  done  in  actions  for  the  price. 

(M.)  Pitura  v.  Harasym  (1925)  2  W.W.R.  252,  per 
Dennistoun,  J.  A. 

—  As  to  the  purchaser  accepting  the  title,  see  Nos. 
301-317. 

—  The  rule  does  not  apply  where  the  vendor  has  lost 
title  through  the  purchaser’s  fault.  See  No.  286c. 

—  The  rule  applies  to  an  action  on  a  bond  given  to 
secure  payment  of  the  price. 
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(Can.)  Colwell  v.  Neufeld,  48  S.C.R.  506. 

—  iAnd  to  an  action  on  a  promissory  note  given  by  a 
sub-purchaser  direct  to  the  vendor  for  purchase 
monies  due  or  accruing  under  the  (original)  agree¬ 
ment  of  sale. 

(A.)  Riley  v.  Miirray  (1923)  2  W.W.R.  718,  19  A.L.R. 
657,  per  Beck,  J.  A. 

—  For  cases  of  independent  covenants  to  pay,  see 
No.  464. 

—.  Cancellation  may  be  granted  to  a  vendor  (suing 
for  specific  performance),  though  good  title  is  not 
shown  and  though  personal  judgment  is  refused  on 
that  ground. 

(S.)  Shraeder  v.  Manville,  30  W.L.R.  329. 

Garnishment 

736.  Before  conveyance,  where  the  contract  calls 
for  conveyance  “upon  payment,”  purchase  money 
owing  is  not  such  a  debt  as  can  be  garnished,  unless: 

(a)  The  purchaser  has  accepted  or  admitted  the 
vendor’s  title  or  agreed  to  pay  the  price  irrespec¬ 
tively  of  title. 

(S.)  Barsi  v.  Farcas  (1924)  1  W.W.R.  707. 

(But  see  Smitli  v.  Van  Buren,  17  M.R.  49,  6  W.L.R.  12.) 
Or  (b)  A  transfer  has  been  tendered  by  the  vendor. 
(A.)  Reed  v.  Renton  (1924)  2  W.W.R.  223  (holding  it 
insufficient  to  allege  vendor  able  and  willing  to 
convey). 

737.  Purchase-money  is  not  a  debt,  for  (or  to 
recover)  which,  a  garnishing  order  or  summons  can 
be  issued,  unless  the  statement  of  claim  alleges 
delivery  or  tender  of  a  transfer  of  the  land  to  the 
purchaser. 

(S.)  Goose  Lake  Grain  Co.  v.  Wilson  (1918)  2  W.W.R. 
1018. 

(S.)  Cf.  Byers  v.  Singleton  (1921)  2  W.W.R.  71,  14  S.L.R. 
195  (holding  the  vendor’s,  action  not  “a  personal 
action  in  contract  or  tort”). 

—  But  in  a  crop-payment  sale,  where  the  purchaser 
has  sold  the  entire  crop  and  wrongfully  converted  all 
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the  proceeds  to  his  own  use,  the  vendor’s  claim  for 
his  share  of  the  crop  is  such  a  “debt”  (and  he  can 
garnish  or  attach  for  the  same). 

(A.)  Bennefield  or  Birdsell  (1919)  3  W.AV.R.  9'9. 

Delay  in  Commencing  Action 

738.  This  action,  behig  a  common-law  one,  is  not 
barred  by  any  delay  in  commencing  the  same  short 
of  the  period  prescribed  in  that  behalf  by  the  Statutes 
of  Limitation. 

(0.)  Allan  V.  Rewman,  13  Grant  364.  > 

(S.)  McCormick  V.  Robinson  (1924)  2  W.W.R.  1110. 

Action  After  Rescission  and  Vice  Versa 

739.  As  to  such  proceeding  not  being  allowed,  see 
Nos.  631  and  632. 

I 

Alberta  Legislation 

740.  As  to  the  Alberta  statute  forbidding  execu¬ 
tion  in  such  an  action  until  after  a  court  sale  of  the 
property,  see  No.  614. 

8C.  VENDOR’S  LIEN  ON  THE  LAND 
Consideration  Therefor  (Various  Forms) 

741.  The  vendor  has  a  lien  on  the  land  to  secure 
the  consideration  coming  to  him. 

(A.)  High  River  Meat  llarket  v.  Rputledge,  1  A.L.R.  405. 

—  Though  the  purchaser  is  a  railway  company. 

(0.)  Galt  V.  Erie,  Etc.,  Ry.,  15  Grant  637. 

—  Or  though  the  consideration  consists  of  main¬ 
tenance  to  be  furnished  l)y  the  purchaser. 

(0.)  Paine  v.  Chapman,  6  Grant  338. 

(N.B.)  Cnnningham  v.  Moore,  1  N.B.  Eq.  116  (the 
maintenance  agreement  was  in  a  separate 
instrument) . 

(M.)  Spencer  v.  Spencer,  24  W.L.R.  420,  23  M.R.  461. 
4  W.W.R.  785  (the  vendor  bought  the  property  ana 
had  it  conveyed  to  son :  the  lien  was  for  the  amount 
of  the  price  paid,  not  the  maintenance  to  he 
furnished)^ 
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—  Or  though  part  of  the  consideration  consists  of 
other  acts  (than  payment  or  maintenance)  to  be 
performed  by  the  purchaser. 

(0.)  Ward  v.  Wilbur,  25  A.K.  262  (where  purchaser  was 
to  obtain  a  release  of  a  third  party’s  claim). 

—  Or  consists  of  the  assumption  by  the  purchaser 
of  an  encumbrance. 

(]VL)  Stadlander  v.  Braden,  1  W.L.  Times  112  (where  the 
encumbrance  was  on  chattels  sold  with  the  land). 

—  The  principle  also  applies  where  one  party  to  an 
exchange  (or  a  vendor  receiving  land  as  part  pay¬ 
ment)  has  to  make  a  payment  on  a  mortgage,  or  for 
taxes,  in  respect  of  land  so  received  by  him,  which 
the  other  side  agreed  to  pay,  or  which  was  not 
provided  for  in  the  contract. 

(iST.S.)  K^aulbach  v.  Jodrey,  13  D.L.R.  782,  13  E.L.R.  409. 

—  And  applies  too  where  a  vendor’s  title  is  under  a 
prior  agreement  of  sale,  and  he  causes  the  original 
vendor  to  convey  direct  to  the  sub-purchaser. 

(O.)  Seney  V.  Porter,  12  Grant  546. 

(A.)  Drager  v.  Robinson,  7  W.W.R.  125. 

(M.)  Foster  v.  Stiffler,  14  W.L.R.  178,  19  M.R,.  533. 

But  see  Ro.  742. 

—  There  is  no  vendor’s  lien  for  extras  to  a  building 
on  the  land  which  have  been  done  and  contracted  for 
by  the  vendor  after  the  sale. 

(0.)  Re  Toronto  Drop  Forge  Co.,  24  O.R.  191. 

What  Part  of  Price  Secured  Thereby 

742.  Where  a  purchaser  under  an  agreement 
of  sale  resells  the  land  and  the  sub-purchaser 
assumes  the  payments  due  to  the  original  vendor  and 
agrees  to  indemnify  the  first  purchaser,  against  the 
same,  the  latter’s  lien  is  limited  to  the  amount  of  his 
“equity”  in  the  transaction. 

(M.)  Ronald  v.  Lillard,  25  M.R.  393,  30  IV.L.R.  382,  23 
D.L.R.  392. 
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Title  in  Third  Party 

743.  The  actual  vendor  is  entitled  to  such  lien, 
though  the  land  is  held,  or  put,  in  the  name  of  a  third 
person  and  the  conveyance  is  made  by  the  latter  to 
the  purchaser. 

(B.C.)  Kirk  V.  Harvey,  26  W.L.R.  747,  18  B.C.R.  645, 
5  W.W.B.  980,  15  D.L.R.  488  (a  disinterested 
person  was  interposed  between  the  vendor  and  the 
ultimate  purchaser). 

When  Waived 

744.  The  lien  arises  out  of  the  sale  by  operation  of 
law  (equity),  and  continues  by  such  operation  until 
actual  payment  (or  performance  by  the  purchaser) 
in  full,  unless  it  affirmatively  appears  that  the  vendor 
(at  the  time  of  the  sale'or  subsequently)  intentionally 
waived  or  abandoned  it. 

lA.)  High  River  Meat  Market  v.  Routledge,  1  A.L.R.  405. 
(0.)  McDonald  v.  McDonald,  16  Grant  37  (vendor  did  not 
intend  to  retain  lien  but  nevertheless  was  awarded 
same). 

—  It  does  not  depend  on  possession  of  the  land  being 
retained  by  the  vendor. 

(Can.)  Denny  V.  Kosick,  60  S.C.R.  646  (1919)  3  W.W.R. 
366. 

745.  An  intention  to  waive  the  lien  is  prima  facie 
inferred: 

(a)  On  a  sale  of  land  and  chattels  together,  showing 
in  no  manner  any  apportionment  of  the  purchase- 
price  between  the  two. 

(O.)  Wilson  V.  Daniels,  9  Grant  491. 

(Can.)  Denny  v.  Kosick,  60  S.C.R.  646  (there  was  an 
accumulation  of  other  features  tending  to  show  such 
an  intention). 

(b)  On  a  sale  by  a  retiring  partner  to  the  remaining 
one,  for  the  purpose  of  enabling  the  latter  to  make 
an  absolute  sale. 

(0.)  Mathews  v.  Short,  14  Grant  254. 

(c)  From  the  vendor  taking  a  mortgage  for  part  of 
the  price  on  the  same  or  other  land. 
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(O.)  De  Gear  v.  Smith,  11  Grant  570  (other  land). 

(O.)  Anderson* V.  Trott,  19  Grant  619. 

(0.)  Driffil  V.  McFall,  41  U.C.R.  313. 

(A.)  Cf.  re  International  Realty  Co.  (1921)  2  W.W.R.  178 
(question  of  purchaser  having  lien). 

(0.)  But  see  Galt  v.  Erie,  Etc.,  Railway,  15  Grant  037. 

(d)  And  also  from  a  vendor  transferring  the  land  at 
the  purchaser’s  request  to  a  sub-purchaser  (innocent 
of  any  notice  of  unpaid  purchase  monies). 

(s'.)  Lundy  v.  Powell  (1922)  3  W.W.R.  991,  16  S.L.R. 
166,  70  D.L.R.  659  (only  solicitor’s  costs  were 
allowed  as  damages  for  the  wrongfuf^hut  bona  fide, 
filing  of  a  caveat  by  vendor). 

When  Not  Waived 

746.  Intention  to  waive  the  lien  is  not,  prima 
facie,  inferred  from  any  of  the  following  acts  on  the 
part  of  the  vendor: 

(a)  Conveying  the  land  to  the  purchaser. 

(Can.)  Denny  v.  ISTosick,  ante. 

(O.)  Quart  V.  Eager,  12  O.W.R.  735. 

(b)  Taking  a  note  for  the  price  or  part  thereof. 

(0.)  Colborne  v.  Thomas,  4  Grant  102. 

(O.)  O’Donohue  v.  Hembroff,  19  Grant  95. 

(O.)  Ford  V.  Hodgson,  3  O.L.R.  526. 

(O.)  McDonald  v.  McDonald;  16  Grant  37. 

(IST.S.)  Kulback  v.  Jodrey,  13  D.L.R.  782. 

(S.)  Dick  V.  Lambert,  34  W.L.R.  1156,  9  S.L.R.  355,'  10 
W.W.R.  1320,  29  D.L.R.  49. 

(O.)  Flint  V.  Smith,  8  Grant  339. 

(O.)  Boulton  V.  Gillespie,  8  Grant  223. 

(c)  Negotiating  such  a  note: 

Colback  V.  Journeau,  ante. 

(O.)  O’Donohue  v.  Hembroff,  ante^ 

(S.)  Dick  V.  Lambert,  ante. 

—  -Even  though  such  note  has  an  endorser  or  surety. 

(0.)  Colborne  v.  Thomas,  ante. 

—  Or  though  the  note  is  made  to  a  third  person. 

(0.)  Graham  v.  Crouchman,  39  D.L.R.  284,  41  O.L.R.  22. 
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—  Or  even  tliougli  the  contract  provides  that  the 
delivery  of  the  note  shall  be  “the  completion  of  the 
consideration.” 

(O.)  Mitchell  V.  McGraffey,  6  Grant  361. 

(d)  Suing  on  such  a  note  and  obtaining  judgment 

thereon.  ' 

(O.)  Flint  V,.  Smith,  ante. 

(e)  Taking  a  bond  as  security  for  payment  of  the 
price. 

(O.)  Rutherford  v.  Rutherford,  11  Grant  565. 

—  Even  though  the  bond  has  a  surety. 

(O.)  Shennon  v.  Parsill,  18  Grant  8. 

(f)  Endorsing  u]30n  the  purchaser’s  mortgage  to 
the  vendor  the  agreed  credit  for  certain  encumbered 
lands  transferred  as  part  payment  (which  encum¬ 
brance  the  purchaser  agrees  to  pay  but  afterwards 
fails  to  pay). 

(O.)  Maulson  v.  Moore,  8  Grant  448. 

(g)  Directing  pajunent  of  the  price  to  a  third  party. 
(O.)  xirmstrong  v.  Farr,  11  A.R.  186. 

Alienation  of  Lien 

747.  If  the  purchase  price  or  part  thereof,  or  a 
promissory  note  for  the  same,  is  assigned  or  endorsed 
by  the  vendor  to  a  third  person,  the  lien  passes  to  that 
person. 

(O.)  Graham  v.  Crouchman,  ante. 

(O.)  O’Donohue  v.  Ilembroff,  19  Grant  95  (a  note  so 
endorsed  was  given  priority  over  a  note  retained  by 
the  vendor). 

(O.)  Armstrong  V.  Farr,  ante. 

(Can.)  Denny  V.  FTosick  (1919)  3  W.W.R.  316. 

(S.)  Union  Bank  v.  Dutczak  (1924)  2  W.W.R.  864. 

(M.)  Cf.  Ronald  v.  Dillard,  30  W.L.R.  382,  25  M.R.  33, 
7  W.W.R.  1128,  23  D.L.R.  392. 

748.  As  to  whether  the  lien-interest  can  be  seized 
under  a  common  law  execution  or  sold  under  a 
registered  judgment  against  the  vendor,  see  Nos. 
14-16. 
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Innocent  Sub-Purchasers 

749.  The  lien  is  good  against  a  sub-purchaser  (or 
mortgagee  from  the  purchaser),  unless  the  latter 
both  alleges  and  proves  himself  to  have  been  a  bona 
fide  purchaser  (or  mortgagee)  for  value  without 
notice  of  the  lien  or  of  unpaid  purchase-monies. 

(Can.)  Laidlaw  v.  Vaughan  Rhys,  44  S.C.R.  448  (a 
sale  of  timher— licence  rights). 

(0.)  Ferguson  v.  Kilty,  10  Grant  102. 

(O.)  Ford  V.  Hodgson,  3  O.L.R.  526. 

(B.C.)  Kirk  v.  Harvey,  26  W.L.R.  747,  18  B.C.R.  645, 
5  W.WiR.  980,  15  D.L.R.  488. 

(Can.)  Scott  v.  Benedict,  14  S.C.R.  735. 

750.  It  can  be  enforced  against  a  purchaser  of  the 
land  (with  notice  of  the  unpaid  purchase  monies),  at 
a  sheriff’s  sale  under  an  execution  against  the 
original  purchaser. 

(0.)  Strong  V.  Lewis,  1  Grant  443. 

751.  And  is  good  against  an  assignee-in-insoh 
vency  of  the  purchaser. 

(0.)  Van  Wagner  v.  Findlay,  14  Grant  53  (the  land  was 
bought  at  sheriff’s  sale  by  a  trustee  for  the  execution 
debtor  who  was  the  purchaser). 

Nature  of  the  Lien 

752.  It  is  an  ‘‘interest  in  the  land”  entitling  the 

vendor  to  receive  a  tax-sale  surplus.  ' 

(A.)  Hetu  V.  Morinville  (1918)  1  W.W.R.  666,  13  A.L.R. 
115. 

753.  And  it  is  a  “mortgage”  within  the  meaning 
of  that  term  in  the  Mortgage  Act,  and  is  accordingly 
entitled  to  the  benefit  of  insurance-monies. 

(O.)  Scott  V.  Crinnian,  44  D.L.R.  20,  43  O.L.R.  430. 

Proceedings  to  Enforce 

754.  A  vendor  is  entitled  under  it  to  restrain 
waste  by  wood-cutting  on  the  part  of  the  purchaser. 

(0.)  Mitchell  v.  McGaffey,  6  Grant  361. 

(0.)  Smith  v.  Bell,  11  Grant  519  (the  sale  authorized 
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cutting  and  removing  at  certain  prices,  payment  of 
which  was  in  arrear).  ' 

755.  He  is  entitled  to  sue  for  a  declaration  of  such 

lien  even  before  maturity  of  the  purchase  money 

(where  there  is  danger  of  dealings  to  defeat  it). 

(O.)  Foulds  V.  Powell,  6  Grant  375. 

/ 

—  But,  in  general,  no  costs  will  be  allowed  him  in 
such  a  suit,  ib. 

756.  A  vendor  cannot  sell  the  land  under  his  lien, 
except  by  a  judgment  for  such  sale  in  an  action  in 
which  he  establishes  his  lien. 

(M.)  Ronald  v.  Lillard,  30  W.L.R.  382,  25  M.R.  393,  7 
W.W.R.  1128,  23  D.L.R.  392. 

—  Though  the  lien  exists  prior  to  the  judgment. 

(Can.)  Denny  v.  iSTosick  (1919)  3  W.W.R.  371. 

(O.)  Quart  v.  Eager,  18  O.L.R.  181. 

—  Such  judgment  may  be  given  in  an  action  by  the 
vendor  for  specific  performance  of  the  contract  of 

sale.  'I 

(M.)  Sisters  of  Charity  v.  Forrest,  16  W.L.R.  58,  20 

M.R.  301  (holding  the  prayer  for  further  and  other  ' 
^  relief  sufficient  for  this  purpose).  / 

, —  And  a  prayer  for  sale  of  the  land  is  a  sufficient 
prayer  for  a  declaration  of  such  a  lien  and  sale 
thereunder. 

(S.)  American  Fire  Insurance  v.  Longworth,  31  W.L.R. 
950,  24  D.L.'R.  222,  8  W.W.R.  1193. 

756a.  Such  judgment  for  sale  may  be  given  in 
lieu  of  cancellation  in  an  action  by  the  vendor 
specifically  seeking  the  latter  remedy. 

(A.)  Alberta  Central  v.  Ford,  17  W.L.R.  241. 

—  And  can  be  so  given  by  the  court  of  its  own  accord 
and  against  the  wish  of  plaintiff. 

(A.)  C.P.R.  V.  Meadows,  8  W.L.R.  806,  1  A.L.R.  344. 

—  But,  in  practice,  is  not  usually  so  'given,  where 
it  is  shown  that  the  land  will  not  realize  anything 
like  the  amount  required. 


280 


Pakt  8.  Remedies  of  ^^ENDOR  for  Defaui/f 


(A.)  Mortgage  Co.  v.  Filer  (1922)  2  W.W.R.  72,  GO  D.L.R. 
705. 

757.  Judgment  for  such  sale  often  provides  for 
personal  judgment  against  the  purchaser  for  any 
deficiency  (in  respect  of  the  purchase-price)  left 
after  the  court  sale. 

(O.)  Sanderson  v.  Burdett,  10  Grant  119,  18  Grant  417. 
(O.)  Skelly  v.  Skelly,  18  Grant  495. 

(A.)  Alberta  Central  v.  Ford,  ante. 

—  But  the  better  provision  has  been  held  to  be,  not 
to  order  judgment  for  such  deficiency,  but  to  give 
leave  to  the  vendor  to  further  appl_y  therefor  to  the 
court  after  the  sale. 

(M.)  Robinson  V.  Starr,  23  M.R.  84,  20  W.L.R.  51. 

—  A  prayer  for  such  a  sale  is  a  sufficient  prayer  for  a 
deficiency- judgment. 

(M.)  Robinson  v.  Starr,  ahte. 

—  A  deficiency- judgment  against  a  purchaser,  re¬ 
covered  by  an  assignee  of  the  vendor,  releases  the 
vendor  from  his  covenant  to  the  assignee  (to  pay  the 
assignee  if  the  purchaser  should  default). 

(A.)  Crown  Life  v.  Clark,  32  W.L.R.  054,  9  W.W.R.  383 
9  A.L.R.  97. 

758.  The  vendor  cannot  properly  be  granted  leave 
to  bid  at  such  court  sale  where  he  has  the  conduct 
thereof. 

(O.)  Re  Laycock,  McGillivray  &  Johnson,  8  P.R.  548. 
(A.)  Crown  Life  v.  Clark,  ante. 

— -  And  though  such  leave  has  been  obtained,  the  sale 
will  not  be  confirmed  bv  the  court. 

Ib. 

759.  Where  the  sheriff  has  the  conduct  of  the  sale, 
the  fact  of  the  vendor  bidding  and  buj^ing  will  not 
vitiate  the  court  sale,  in  the  absence  of  fraud, 
although  the  price  realized  is  less  than  the  amount  of 
the  appraisement. 

(S.)  McLarty  v.  Western  Trust  (1923)  3  W.W.R.  1084. 

760.  Where  there  is  nro vision  in  the  judgment  for 
payment  by  the  purchaser  of  the  deficiency  arising 


/ 


8D.  VeuStdor^s  Lien  on  Crops 


287 


from  such  sale,  the  vendor  should  not  be  allowed  to 
bid,  no  matter  who  has  the  conduct  of  the  sale. 

(A.)  Trusts  &  Guarantee  Co.  v.  Rice  (1924)  2  W.W.R.  691. 

—  There  should  be  an  upset  price  fixed  and 
advertised. 

Ib. 

—  If,  after  abortive  sale,  the  plaintiff  should  bring 
in  a  proposal  to  the  Master,  the  defendant  should 
have  time  to  bring  in  a  better  offer. 

Ib. 

Lien  on  a  Sale  of  Standing  Timber 

761,  The  vendor  has  a  lien  on  (standing)  timber 
agreed  b}^  him  to  be  sold  and  removed. 

(0.)  Summers  v.  Cook,  28  Grant  179. 

(0.)  Ford  V.  Hodgson,  3  O.L.R.  526. 

(O.)  Bridge  v.  Johnston,  6  O.L.R.  370  (in 'each  of  which 
cases  an  injunction  was  granted  against  removal 
till  payment).  * 

(O.)  But  see  Smith  v.  Bell,  11  Grant  519  (in  a  sale  of 
land,  cutting  and  removal  was  expressly  authorized 
at  specified  rates,  and  it  was  held  there  was  no  lien 
on  what  was  so  cut.  This  was  followed  in  re 
(0.)  Reeve,  50  O.L.R.  484,  a  case  of  a  sale  of  a  mine 
providing  for  removal  of  ore. 

' —  It  applies  as  long  as  the  timber  can  be  identified. 

(0.)  Summers  v.  Cook,  ante. 

8D.  VENDOR’S  LIEN  ON  CROPS 

762.  The  charge,  lien,  or  priority  conferred  on 
the  vendor  by  special  (“Crop  Payment  Agree¬ 
ments^’).  statutes  of  various  provinces,  in  sales  of 
land  on  the  crop-payment  jtlan,  are  not  (unless  the 
statute  expressly  so  provides)  applicable  where,  by 
the  terms  of  the  contract,  the  piroceeds  of  the  vendor’s 
share  of  the  ci'op  can  be  ajtpropriated  to  other  things 
than  the  purchase  price  of  the  land  (e.g-.  to  the  price 
of  chattels  sold  with  the  land  in  a  combined  sale). 

(S.)  Seibel  v.  Dwyer  (1923)  2  W.W.R.  1051. 

(S.)  Bowers  v.  Warner  (1923)  2  W.W.R.  1057. 
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(In  both  of  these  cases  the  sale  included  chattels,  and  the 
proceeds  might  be  applied  thereto.) 

—  Mere  applicability,  however,  of  such  proceeds  to 
taxes  or  interest  does  not  exclude  the  transaction 
from  the  benefit  or  scope  of  the  statute. 

(S.)  Eackner  v.  Armstrong  (1924)  1  W.W.R.  261. 

■ —  In  1924  the  Saskatchewan  statute  was  amended 
so  as  to  apply  to  a  combined  sale  of  lands  and 
chattels;  and  the  Manitoba  Act  was  similarly 
amended  in  1925. 

763.  The  fact  that  the  agreement  calls,  for  the 
delivery  of  all  the  crop  and  not  merely  “a  share,’’ 
thereof  or  that  it  provides  for  payment  being  made 
alternatively  in  cash,  does  not  prevent  the  applica¬ 
tion  of  the  Act. 

(S.)  Johnson  v.  Union  Bank  (1923)  3  W.W.R.  1296. 

764.  These  statutes  give  the  vendor’s  interest 
priority  over  that  of  the  purchaser  or  anyone  de- 

‘  riving  title  under  the  latter  (e.g.  execution-creditors, 
purchasers,  mortgagees,  etc.). 

(S.)  Rat  Portage  v.  fiorman  (1922)  3  W.W.R  747  70 
D.L.R.  528.  ’ 

(S.)  Rackner  v.  Armstrong,  ante. 

(A.)  Elyes  V.  Pratt  (1917)'  1  W.W.R.  1384,  11  A.L.R.  134. 
(M.)  (See  Smith  v.  Thiesen,  20  M.R.  120.) 

(A.)  Crown  Lumber  Coy.  v.  McKenzie,  10  W.W.R.  370  (a 
crop  payment  tenant  of  purchaser). 

* 

—  But  the  vendor’s  interest  is  subject  to  the  lien 
created  by  the  Municipal  Seed-Grain  Loan  Acts. 

(S.)  Rat  Portage  v.  Lorman,  ante. 

And  is  also  subject  to  a  security  (though  unregis¬ 
tered)  for  seed-grain,  taken  undbr  The  Bank  Act. 

(S.)  Goebel  v.  Canadian  Bank  of  Commerce  fl921'>  3 
W.W.R.  81  (1922)  1  W.W.R.  255.  ^ 

(P.C.)  Tennant  v.  Union  Bank  (1894)  A.C.  31. 

—  In  Alberta,  by  an  amendment  of  1923,  the  extent 
of  such  priority  is  limited  to  one-third  of  the  crop. 
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765.  The  lien  attaches  as  soon  as  the  crop  comes 
into  existence,  and  therefore  the  vendor’s  share  is 
not  exigible  under  an  execution  against  the 
purchaser. 

(A.)  Smith  V.  Miller  (1920)  1  W.W.R.  539  (where  it 
prevailed  over  a  lessee  of  purchaser). 

(S.)  Rose  V.  Edmunds  (1919)  3  W.W.R.  47. 

(S.)  Rackner  v.  Armstrong,  ante  (holding  it  can  be 
enforced  by  seizure  as  soon  as  purchaser  repudiates 
the  contract  or  shows  an  intent  to  dispose  of  whole 
crop). 

(A.)  Johnson  v.  Tanner  (1923)  2  W.W.R.  397,  19  A.L.R. 
323. 

—  The  Alanitoba  amendment  of  1925  expressly  so 

provides. 

See  Nos.  16  and  17. 

765a.  As  long  as  a  vendor  is  in  default  in 
exhibiting  his  title  to  the  purchaser,  the  former  is 
not  entitled  to  seize  under  the  Crop  Payment  Act. 

(S.)  Rackner  v.  Armstrong,  ante. 

766.  The  vendor  may  take  his  share  of  the  crop 
before  the  date  tvhen  the  purchaser  is  bound  to 
deliver  the  same. 

( S. )  Rackner  v.  Armstrong,  ante. 

—  But  only  at  his  own  expense. 

Ib. 

767.  A  vendor  can  recover  damages  (for  con¬ 
version)  from  an  elevator  company  which  receives 
and  retains  his  share  pf  the  crop  from  the  purchaser, 
after  notice  and  knowledge  of  the  vendor’s  interest 
therein. 

(S.)  Bowers  v.  Warner  (1923)  2  W.W.R.  1057. 

768.  Until  delivery  of  the  vendor’s  share,  or 
division  of  the  crop,  the  purchaser  is  not  guilty  of  the 
crime  of  theft  in  failing  to  divide  the  crop  or  deliver 
the  share,  or  even  in  disposing  of  the  whole  and 
appropriating  the  entire  proceeds. 

(M.)  R.  V.  Hassall  (1917)  2  W.W.R.  48,  27  Can.  Cr.  Gas. 
322. 
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(S.)  R.  V.  Curtis  (1920)  1  W.W.R.  1058,  13  S.L.R.  207, 
33  Can.  Cr.  Cas.  106. 

(S.)  R.  V.  Handsbee  (1923)  2  W.W.R.  661. 

—  A  Manitoba  amendment  of  1925  makes  the 
vendor’s  share  inalienable  by  the  purchaser  or  under 
any  legal  process  against  the  purchaser. 

769.  If  the  agreement  clearly  says  that  the  title 
to  the  entire  crop  is  to  be  and  remain  in  the  vendor, 
subject  to  a  right  on  the  part  of  the  purchaser  to 
receive  a  portion,  the  court  will  give  effect  to  the 
provision. 

(A.)  Young  V.  Dencher  (1923)  1  W.W.R.  136,  18  A.L.R. 
496. 

8E.  EXTRA-JUDICIAL  DETERMINATION  BY 

VENDOR 

Saskatchewan  Legislation 

770.  In  Saskatchewan,  determination  b}^  a  vendor 
for  default  of  the  purchaser  must  be  by  a  court 
proceeding  (if  the  price  exceeds  $250),  notwith¬ 
standing  any  provision  in  the  contract  for  deter¬ 
mining  extra- judicially  by  notice.  Consequently, 
eviction  by  a  vendor  without  court  proceedings  to 
determine  the  contract  (where  the  latter  provides  for 
the  purchaser  having  possession  until  determina¬ 
tion),  entitles-  the  purchaser  (or  his  lessee)  to 
damages  against  the  vendor. 

I  (S.)  Smith  V.  Beitz  (1921)  1  W.W.R.  278,  14  S.L.R.  47. 

Apart  from  Express  Provision  in  Contract 

771.  As  to  the  existence  of  the  right  to  this  extra¬ 
judicial  procedure,  see  (a)  if  time  is  of  the  essence 
of  the  contract  Nos.  649-651  (b)  if  time  is  not  so  of 
the  essence.  Nos.  660  and  661. 

Under  Express  Provision  in  Contract 
(General  Construction) 

772.  A  provision  for  extra-judicial  determina¬ 
tion  or  cancellation  of  the  contract  is  construed 
strictly. 
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(Can.)  Bark  Fong  v.  Cooper,  49  S.C.R.  14. 

(M.)  Czuack  V.  Parker,  15  M.R.  456. 

(M.)  Canadian  Fairbanks  v.  Jobnston,  18  M.R.  589. 

—  Where  the  blanks  are  not  filled  np  in  a  printed 
form  of  contract  for  the  number  of  days  or  weeks, 
etc.,  to  be  allowed  to  the  purchaser  in  the  notice  to 
him  of  intended  cancellation,  then  the  provision  will 
be  disregarded  as  inoperative. 

(M.)  Hicks  V.  Laidlaw,  20  W.L.R.  479,  22  M.R.  96,  2 
D.L.R.  460,  1  W.W.R.  1008. 

(S.)  (But  see  Steele  v.  McCarthy,  7  W.L.R.  902,  1  S.L.R. 
317.)  . 

—  Similarly,  with  an  incomplete  provision  for  giving 

notice  by  mailing.  ' 

(Can.)  Bark  Fong  v.  Cooper,  ante. 

—  A  provision  simply  authorizing  resale  upon 
default  by  the  purchaser  does  not  entitle  the  vendor 
to  determine  by  notice  for  such  default. 

(M.)  Manahan  v.  Hamelin,  6  W.L.R.  460. 

—  A  provision  that  the  vendor  may  determine  by 
mailing  a  notice  of  intention  to  cancel,  and  that,  after 
a  specified  number  of  days  from  such  notice,  the  pur¬ 
chaser  shall  deliver  up  possession,  does  not  make 
mailing  constitute  determination  ipso  facto,  but 
entitles  the  purchaser  to  remedy  his  default  within 
the  time  so  specified. 

(M.)  Paget  V.  Bennetto,  7  W.L.R.  11. 

Express  Provision  (Conditions  of  Exercise) 

773.  A  right  to  determine  (either  with  or  without 
notice)  provided  by  the  contract  cannot  be  exercised 
by  the  vendor  at  a  time  when  he  is  not  entitled  to 
have  the  purchaser  pay  to  him  (direct)  the  money 
in  respect  of  which  default  is  alleged;  and  notice  of 
determination  by  the  vendor  in  such  case  will  be 
ineffective.  See  No.  494. 

774.  Nor  can  a  right  to  determine  the  contract 
for  default  of  the  other  party  be  exercised  where 
such  default  or  such  right  has  been  waived. 
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(S.)  Timmins  v.  Smithy  14  W.L.R.  503,  3  S.L.R.  264 
(vendor  after  the  default  negotiated  for  payment  by 
means  of  a  loan  on  the  property). 

See  ISTo.  658.  ^ 

775.  Nor  can  such  a  right  be  exercised  where  the 
vendor  is  himself  in  default  in  some  antecedent  duty 
toward  the  purchaser.  See  Nos.  633-636. 

775a.  The  right  can  be  exercised  after  (and  not¬ 
withstanding)  judgment  against  the  purchaser  for 
the  price  or  an  instalment  on  a  balance  thereof.  See 
630a. 

Express  Provision  (Notice  to  Purchaser) 

776.  Notice  of  determination  of  the  contract  must 
(to  be  effective)  comply  strictly  with  the  j^rovision 
of  the  contract  in  that  behalf  in  all  respects. 

(0.)  Dahl  V.  St.  Pierre,  14  D.L.R.  514,  25  O.W.R.  261. 
(Can.)  March  v.  Banton,  45  S.C.R.:  338. 

—  In  case  of  the  vendor  being  a  company,  anthoritj^ 
to  give  such  notice  will  not  be  presumed  to  reside  in 
a  subordinate  officer. 

(B.C.)  Pitt  River  v.  Shaake,,  28  W.L.R.  299,  17  D.L  R 
768,  6  W.W.R.  994. 

-—  Nmi-compliance  of  such  notice  with  such  provi¬ 
sion  in  any  of  the  following  respects  has  been  held 
fatal  to  the  validity  of  the  notice: 

(a)  If  it  incorrectly  recites  the  terms  of  the  con¬ 
tract,  e.g.  as  to  interest,  or  the  mode  of  determination. 

(Can.)  March  v.  Banton,  ante. 

(B.C.)  Brown  V.  Roberts,  1  W.L.R.  987  (interest  incorrectlv 
recited  as  compound). 

(b)  If  it  is  not  given  to,  everyone  of  the  purchasers 
(even  though  they  may  be  partners). 

(Can.)  Bark  Pong  v.  Cooper,  49  S.C.R.  14. 

(c)  If  it  is  not  given  by  all  the  veniiors. 

(B.C.)  Pitt  River  v.  Shaake,  ante. 

(d)  If  the  notice  treats  several  contracts  as  one,  and 
demands  the  total  amount  due  under  them  all. 

(S.)  Stewart  v.  Borm,  19  W.L.R.  160,  4  S.L.R.  260.' 
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(e)  If  the  notice  purports  to  determine  ‘‘hereby,” 
where  the  provision  stipulates  a  notice  “intimating 
an  intention”  of  determining. 

(M.)  Canadian  Eairbank  v.  Johnston,  10  W.L.E.  571,  18 
M.E.  589. 

(M.)  Price  v.  Euggles,  28  M.E.  132  (1917)  2  W.W.E. 
1035. 

—  But  an  intimation  that  the  contract  is  void  or 
determined  complies  with  a  jorovision  requiring  a 
notice  “intimating  an  intention  to  determine.” 

(S.)  Steele  V.  McCarthy,  7  W.L.E.  902,  1  S.L.E.  317. 

(S.)  Timmins  v.  Smith,  14  W.L.E.  403,  3  S.L.E.  264. 

(M.)  (Contra  Canadian  Eairbank  v.  Johnston,  ante.) 

(f)  If  it  contains  no  express  demand  for  payment, 
when  a  demand  is  stipulated  in  the  provision. 

(A.)  Great  West  Lumber  v.  Wilkins,  7  W.L.E.  166,  1 
A.L.E.  155. 

(g)  If  it  allows  less  time  for  payment  than  the  provi¬ 
sion  stipulates. 

(M.)  Le  Neveu  v.  McQuarrie,  21  M.E.  399,  5  W.L.E.  348 
(30  days  notice  instead  of  “one  month”). 

(h)  If  it  purports  to  be  conditional,  when  the  provi¬ 
sion  calls  for  it  being  absolute. 

(S.)  Constantino  v.  Dick,  26  W.L.E.  741,  5  W.W.E.  1319, 
15  D.L.E.  413  (the  contract  said  “it  may  he  declared 
void  by  notice  to  that  effect”  and  the  notice  said  that 
unless  payment  were  made  it  would  he  considered 
void). 

(i)  If  it  merely  says  that  in  the  event  of  continued 
default  “proceedings  for  foreclosure  will  follow.” 

(B.C.)  Brown  v.  Eoberts,  1  W.W.E.  987. 

(j)  If  the  envelope  containing  it  is  marked  “private.” 

(Can.)  Mills  v.  Marriott,  20  W.L.E.  917,  3  W.W.E.  841. 

(k)  If  it  is  given  by  mailing  when  the  provision 
stipulates  delivery. 

(Can.)  Bark  Fong  v.  Cooper,  ante  (holding  a  provision  as 
to  mailing  the  notice  to  be  inoperative  because 
incomplete). 

777.  A  notice  of  determination,  which  fails  to  be 
effective  by  reason  of  non-compliance  with  the  provi- 
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sions  of  the  contract  in  that  behalf,  may  nevertheless 
be  important  as  making  it  clear  that  the  vendor  is 
not  acquiescing  in  the  purchaser’s  delay  but  is 
insisting  on  strict  performance. 

(M.)  Hicks  V.  Laidlaw,  20  W.L.R.  479,  22  M.R.  96,  2 
D.L.R.  460,  1  W.W.R.  1008. 

778.  A  vendor’s  notice  of  determination  of  the 
contract,  if  defective  or  wrongful,  operates  as 
repudiation  of  the  contract,  and  entitles  the  pur¬ 
chaser  to  recover  his  payments  to  the  vendor  and 
damages. 

(Can.)  March  v.  Banton,  45  S.C.R.  338. 

-  (B.C.)  Muirhead  v.  Atkin  (1920)  2  W.W.R.  229. 

(B.C.)  But  in  Pitt  V.  Shaake,  ante,  vendor  recovered  for  the 
price  in  spite  of  such  defective  notice.  And  see 
judgment  of  Lamont,  J.,  in  Cowie  v.  McDonald 
(1917)  2  W.W.R.  356,  at  p.  361. 

Cf.  Ho.  487. 

—  And  entitles  the  purchaser  to  recover  also  for  his 
(the  purchaser’s)  improvements  where  the  same 
were  contemplated  by  both  parties  at  time  of 
contract. 

(S.)  Mitchell  V.  Wilson,  20  W.L.R.  671. 

—  Cf.  No.  733  (as  to  the  vendor’s  right  to  sue  for 
the  price  after  giving  such  a  notice). 

Actions  to  Declare  Determination 

779.  An  action  lies  for  a  declaration  of  the  fact 
of  extra-judicial  determination  or  rescission  of  the 
contract.  See  No.  615. 

Waiver  of  Determination 

780.  Determination  of  the  contract  by  the  vendor 
is  waived  by  him  if  he  afterwards  negotiates  (for 
payment  or  otherwise)_in  relation  to  the  contract,  or 
treats  it  as  still  subsisting  by  doing  an}^  act  involving 
or  implying  its  not  beipg  at  an  end,  or  acquiesces  in 
the  defaulter  assuming  a  position  consistent  only 
with  its  continued  existence. 

(O.)  Lebellev.  O’Connor,  15  O.L.R.  519. 
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(M.)  Crawley  v.  Hamley,  11  W.L.R.  574. 

(S.)  Timmins  v.  Smith,  14  W.L.R.  503,  3  S.L.R.  264. 

(m!)  Handel  v.  O’Kelly,  22  W.L.R.  407,  22  M.R.  562, 
3  W.W.R.  367  (vendor’s  suing  for  specific  perform¬ 
ance  is  such  waiver). 

(A.)  Dunlop  V.  Bolster,  2  W.W.R.  550,  4  A.L.R.  408 
(similar  to  last  case). 

(Can.)  Diamond  v.  Western  Realty,  58  S.C.R.  620  (the 
contract  provided  for  determination  by  vendor  if 
the  buyer  should  not  sell  a  stated  number  of  lots  in  a 
specified  time  and  the  vendor  demanded  an  account¬ 
ing  for  lots  sold  after  that  date). 

See  Ko.  658. 

780a.  After  a  vendor’s  notice  of  intention  to 
cancel  on  tlie  expiration  of  a  specified  period,  the 
decisions  seem  conflicting  as  to  whether  his  receipt 
of  arrears  during  that  period  is  or  is  not  a  waiver  of 
the  right  to  so  cancel. 

(M.)  Massey  v.  Walker,  24  W.L.R.  168,  4  W.W.R.  557, 

•  23  M.R.  563,  11  D.L.R.  278  (holding  it  is  not). 

(A.)  Chadwick  v  Stuckey,  22  W.L.R.  787,  3  W.W.R.  549 
(holding  it  is). 

Forfeiture  of  Purchase  Monies  Paid 

781.  Upon  such  extra-judicial  determination,  the 
vendor  must,  in  the  absence  of  a  provision  to  the 
contrary  (i.e.  for  forfeiture),  return  all  purchase 
monies  received  (except  the  deposit,  if  any). 

(0.)  Re  Whitely  and  Richards,  48  O.L.R.  537,  57  D.L.R. 
728. 

(M.)  Thegard  v.  Edmiston  (1925)  3  W.W.R.  581. 

(O. )  Korman  v.  Abrahams,  58  D.L.R.  609  (holdipg,  how¬ 
ever,  that  a  tender  by  a  vendor  of  such  monies  was 
not  a  necessary  part  of  the  exercise  by  him  of  his 
right  to. terminate  the  contract). 

(O. )  Gowans  v.  Pillsbury,  18  O.W.R.  24  (purchaser’s 
action  for  specific  performance  or  alternatively 
return  of  monies  paid). 

(0.)  Cf.  Brown  v.  Walsh,  45  O.L.R.  645  (a  case  of 
ctclttBls  ^ 

(P.C.)  Mayson  v.  Clouet  (1924)  2  W.W.R.  211. 
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—  But  this  does  not  apply  against  a  person,  not  the 
owner  or  having  any  agreement  with  the  owner,  who 
nevertheless  agrees  to  sell,  and  then  induces  the 
owner  to  contract  direct  with  the  purchaser  who  pays 
this  third  person  his  profit  or  ditterence:  if  the  owner 
afterwards  cancels,  the  third  party  is  not  liable  to 
refund. 

(S.)  Martin  v.  Anderson,  29  W.L.R.  568. 

—  As  to  what  is  a  ‘‘deposit,”  see  Nos.  668-672. 

782.  If  there  is  an  express  provision  in  the 
contract  for  forfeiture  of  such  money  upon  such 
determination,  it  is  in  law  enforceable  and  effective 
according  to  its  tenor;  and  its  due  exercise  effects 
forfeiture  that  is  legal  and  valid. 

(M.)  Dalziel  v.  Honaeseekers,  18  W.L.R.  246,  20  M.R.  736. 

(S.)  Enkema  v.  Cherry,  5  S.L.R.  61. 

(S.)  Zimmer  v.  Karst,  15  W.L.R.  58. 

(M.)  Thegard  v.  Edmiston,  ante. 

—  And  such  forfeiture  effectively  extends  to  a  set-otf 
allowed  to  the  purchaser  in  an  action  for  purchase 
monies  by  the  vendor  prior  to  the  cancellation. 

(O.)  Jackson  v.  Scott,  1  O.L.R.  488. 

/ 

782a.  Where  there  is  a  provision  for  resale  by  the 
vendor  upon  default  of  payment,  he  is  not  liable, 
after  reselling,  to  account  to  the  purchaser  for  any 
surplus. 

(O.)  Wright  V.  Peters,  17  O.W.N.  433. 

Other  Consequences  of  Determination 

783.  If,  after  such  determination  of  the  contract 
by  the  vendor,  the  purchaser  remains  in  possession 
of  the  land,  he  is  liable  to  the  vendor  for  use  and 
occupation  thereof  and  also  to  account  for  rents  and 
profits. 

(Can.)  Wallace  V.  Hesselein,  29  S.C.R.  171  (the  expressions 
mesne  profits,”  “damages  for  use  and  occupation” 
and  equitable  accounting  for  possession”  are  treated 
as  synonymous). 

(N.W.T.)  Forfar  v.  Sage,  5  Terr.  255. 


SF.  Other  Remedies  of  Vendor 


297 


784.  After  such  determination,  the  vendor  cannot 
collect  any  part  of  the  price  or  a  judgment,  note  or 
other  security  therefor.  See  No.  623. 

785.  As  to  a  vendor’s  other  remedies  on  the  con¬ 
tract  after  such  determination,  see  No.  626. 

Jurisdiction  to  Relieve  from  Determination 

786.  As  to  such  jurisdiction,  as  far  as  the  land 
is  concerned,  depending  upon  whether  time  is  of  the 
essence  of  the  contract,  see  Nos.  662  and  663. 

—  As  to  the  terms  on  which  the  jurisdiction  is  exer¬ 
cised,  see  Nos.  665  and  666. 

Jurisdiction  to  Relieve  from  Forfeiture  of 
Purchase  Monies  Paid 

787.  As  to  this  jurisdiction  always  existing, 
whether  time  is  of  the  essence  or  not,  see  No.  664. 

—  As  to  the  terms  on  which  the  jurisdiction  is  exer¬ 
cised  and  its  limitations,  see  Nos.  665-667. 

8F.  OTHER  REMEDIES  OF  VENDOR 

788.  He  may  sue  for  damages  for  non-payment 
of  the  price: 

(a)  The  purchaser’s  failure  to  perform  his  part  of 
the  contract  must  go  to  the  root  of  the  contract  and 
amount  to  repudiation  or  abandonment,  and  his 
failure  must  be  such  as  to  disentitle  him  to  specific 
performance. 

(0.)  Marcus  v.  Smith,  17  U.C.C.P.  416. 

(A.)  Smithneski  v.  Wiltsie,  12  W.L.R.  533. 

(b)  The  measure  of  damages  is,  in  general  (as  in  the 
case  of  a  sale  of  chattels)  the  difference  between  the 
agreed  purchase-price  and  the  estimated  saleable 
value  of  the  land  at  the  time  of  the  breach:  and 

incidental  expenses. 

(O.)  Marcus  v.  Smith,  ante. 

(A.)  Tavender  v.  Edwards,  8  W.L.R.  308,  1  A.L.R.  333. 

(c)  The  damages  are  not  limited  to  the  deposit, 
unless  the  latter  is  clearly  described  in  the  contract 
as  being  liquidated  damages. 


I 
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(A.)  Tavender  v.  Edwards,  ante. 

(d)  In  addition,  if  the  purchaser  has  been  let  into 
possession,  the  vendor*  is  entitled  to  interest  on  the 
purchase  price,  or  else  a  fair  rental  (but  not  both). 

(N.S.)  Anderson  v.  Phinney,  38  N.S.R.  393. 

(A.)  Tavender  V.  Edwards,  ante. 

(e)  As  to  the  measure  of  damages,  where  part  of  the 
price  is  payable  by  delivery  of  chattels  or  conveyance 
of  land,  see  No.  487. 

(f)  In  fixing  the  damages,  credit  must  be  given  by 
the  vendor  for  the  deposit  and  other  monies  paid  by 
the  purchaser,  and  for  any  improvements  made  by 
the  latter. 

'  (B.C.)  Smith  V.  Mitchell,  3  B.C.R.  450. 

(g)  Damages  are  not  awarded  where  rescission  is 
awarded  to  the  vendor:  the  judgment  cannot  award 
both,  and  the  plaintiff- vendor  must  elect  between  the 
two. 

(B.C.)  Smith  V.  Mitchell,  ante. 

789.  After  determining  the  contract  for  default 
on  the  purchaser’s  part,  the  vendor  is  not  precluded 
thereby  from  recovering  from  the  purchaser 
damages,  distinct  from,  and  having  no  relation  to, 
payment  of  the  purchase  price.  See  No.  626. 

790.  As  to  summary  proceedings  under  The  Ven¬ 
dors’  and  Purchasers’  Act  of  Ontario  and  British 
Columbia,  see  No.  695. 

791.  A  vendor  may  bring  an  action  of  ejectment 
against  his  purchaser  on  the  ground  of  default  by 
the  latter  in  payment  of  the  price.  See  No.  395  and, 
in  general.  Part  5A. 

792.  A  vendor  may  distrain  under  the  (usual) 
attornment  clause  in  the  contract:  provided  that 
interested  third  parties,  e.g.  execution-creditors  or 
bankruptcy- trustees  of  the  purchaser  (but  not  the 
purchaser  himself)  may  impeach  the  bona  fides  (and 
therefore  the  validity)  of  this  clause  on  the  ground 
that  the  rent  reserved  is  so  excessive  as  to  warrant 
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the  conclusion  that  the  parties  never  really  intended 
to  create  the  relation  of  landlord  and  tenant  (and 
that  they  did  not  intend  the  money  to  be  paid  as  rent,  i 
but  to  effect  some  other  purpose) . 

(S.)  Independent  Lumber  Co.  v.  David,  19  W.L.R.  388 
(bolding  the  test  of  tbe  validity  of  the  clause  in  a 
contract  of  sale  to  be  the  same  as  in  the  case  of  a 
mortgage:  and  upholding  a  clause  reserving  “a 
yearly  rental  equivalent  to,  applicable  in  satisfaction 
of,  and  payable  at  the  same  time  as,  the  instalments 
of  principal  and  interest”). 

(S.)  Dormain  v.  Crapper,  17  D.L.R.  121,  7  S.L.R.  229, 
27  W.L.R.  599,  6  W.W.R.  551  (a  crop  payment 
agreement,  the  ‘‘annual  rental  to  be  equal  to  the  half 
crop  annual  payment,”  held  valid). 

(A.)  Hall  V.  Welman,  25  W.L.R.  220. 

—  Compare  the  following  cases  as  to  similar  clauses 
in  leases  from  mortgagees  to  mortgagors,  etc.  In  the 
first  five  cases  the  rent  reserved  was  held  so  excessive 
as  to  invalidate:  but  it  was  held  otherwise  in  the 
remaining  cases. 

(Can.)  Hobbs  v.  Ontario  Loan  &  Debenture  Co.,  18  S.C.R. 
483  (rent  reserved  was  about  3  times  a  fair  rental). 

(M.)  Imperial  Loan  Co.  v.  Clement  (re  Coulter),  11  M.R. 
428  (ditto). 

(M.)  Imperial  Loan  Co.  v.  Clement  (re  Murray),  11  M.fi. 
425  (ditto). 

.  (M.)  Stikeman  v.  Fummerton,  1C  W.L.R.  502  (rent 
reserved  was  two-thirds  of  crop). 

(S.)  Watrous  Engine  Co.  v.  Wells,  10  W.L.R.  274  (rent 
reserved  was  about  4  times  a  fair  rental). 

(M.)  In  re  Crossen  Metal  AVorks  (1920)  3  AV.AV.R.  197. 

(H.B.)  Massey-Harris  v.  Young,  37  R.B.R.  107. 

(M.)  Mires  V.  Osier  &  ISTanton  (1924)  2  W.W.R.  510  (one 
lease  reserved  one-third  of  the  crop  and  another 
lease  one-half.  The  impeachment  of  the  lease  was 
under  a  wage-warrant  issued  under  The  Masters’ 
and  Servants’  Act). 

(S.)  In  re  Turner  (1922)  2  AAkW.R.  414  (lease  reserved 
olie-third  of  crop). 
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(A.)  Honens  v.  International  Harvester  (1921)  1  W.W.R. 
820  (rental  value  on  crop-prospect  basis  was  higher 
than  (he  market  or  conventional  rental-value). 

(0.)  Cf.  Thomas  v.  Cameron,  8  O.R.  441. 

—  In  Alberta,  legislation  of  1922  (C.  4,  S.  17)  pro¬ 
vides  that  the  rent  reserved  to  a  vendor  by  such  a 
clause  shall  not  exceed  “the  fair  rental  value  at 
which  the  premises  might  reasonably  be  expected  to 
be  let  on  a  tenancy  from  year  to  year,  the  landlord 
paying  the  taxes.” 

—  In  Manitoba  and  Saskatchewan,  legislation  has 
limited  such  distress  to  the  goods  of  the  purchaser, 
and  also  to  things  not  exempted  from  seizure  under 
execution  (issued  upon  a  judgment). 

Manitoba,  1921,  chapter  14. 

Saskatchewan,  1923,  chapter  20. 

793.  As  to  a  vendor  being  entitled  to  a  tax  sale 
surplus,  see  No.  10. 
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PART  9. 

PURCHASER’S  REMEDIES  FOR  DEFAULT 


Section  Nos. 

9A.  Purchaser's  Action  for  Specific  Performance  .  794-800 

9B.  Purchaser’s  Action  for  Damages  .  (801-811a) 

In  What  Cases  .  801-807 

Measure  of  Damages  (as  in  Bain  v.  Fothergill)  809 

Measure  of  Damages  (Doss  of  Profits)  .  810,811a 

9C.  Rescission  by  Purchaser  for  Default  .  (812-820). 

In  What  Cases  Allowed  .  812-816 

His  Rights  Arising  From  Such  Rescission  .  817-820 

9D.  Recovery  of  Purchase  Monies  Paid  .  821-831 


9A.  PURCHASER’S  ACTION  FOR  SPECIFIC 
PERFORMANCE 

794.  For  general  principles,  see  Part  7F. 

—  As  to  default  on  the  purchaser’s  own  part  being 
a  bar  to  such  action  by  him,  see  Part  70. 

795.  He  is  not  entitled  to  specific  performance 
until  all  the  purchase  money  is  due. 

(0.)  Towers  v.  Christie,  6  Grant  139  (a  declaration, 
however,  was  made  in  the  jlnrchaser’s  favor). 

—  As  to  acceleration,  see  Nos.  499a-502a. 

796.  Nor  is  the  purchaser  so  entitled  until  the 
]>rice  is  all  paid  or  tendered  (unless  tender  is 
excused). 

(A.)  Dunlop  V.  Bolster,  21  W.L.K.  695,  2  W.W.R.  550, 
4  A.L.R.  408. 

—  And  his  action  will  fail  where  he  offers  to  pay 
merely  the  actual  arrears  after  the  vendor  has  duly 
accelerated  the  balance  bv  reason  of  default. 

Ib. 

—  As  to  when  such  tender  is  excused,  see  No.  484. 

797.  The  purchaser  is  not  entitled  to  specific 
performance  until  (besides  paying  or  tendering  the 
full  price)  he  has  fulfilled  all  other  covenants  on  his 
part  (unless  it  is  clear  that  the  sole  purpose  of  the 
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additional  covenants  was  to  secure  payment  of  the 
price). 

(0.)  Allen  V,  Brown,  4  Grant  439  (purchaser  was  held  to  a 
fencing  and  house-building  obligation,  though  he 
tendered  by  way  of  prepayment  the  entire  purchase 
price). 

(A.)  Dunlop  V.  Bolster,  ante  (purchaser  tendered  only  the 
amount  due  by  lapse  of  time,  whereas  the  whole 
price  had  been  accelerated  and  claimed). 

—  But  if  his  additional  obligation  is  clearly  inde¬ 
pendent,  non-performance  thereof  is  not  a  bar  to 
specific  performance,  where  his  non-performance  was 
due  to  accident  and  not  to  bad  faith. 

(O.)  Hunt  V.  Spencer,  13  Grant  225  (an  option), 

798.  If  a  purchaser,  on  being  sued  for  the 
purchase  price,  succeeds  in  a  counterclaim  for 
specific  performance,  then  (as  a  matter  of  substan¬ 
tive  law),  it  cannot  be  made  a  condition  of  this  latter 
relief  to  him  that  he  first  pay  the  plaintiff’s  costs  of 
the  action. 

(Can.)  Millard  v.  Darrow,  31  S.C.R.  196. 

799.  Where  the  purchaser  loses  (by  default, 
laches,  abandonment  or  otherwise)  alf  right  to 
specific  performance,  and  there  has  been  no  waiver 
thereof  by  the  vendor,  then  the  purchaser  has  no 
interest  in  the  land  and  his  caveat  becomes  remov¬ 
able.  See  No.  651. 

800.  A  foreign  injunction  against  a  vendor  is  no 
defence  to  him  against  an  action  of  specific 
performance  brought  where  the  land  is  situate. 

Devenne  v.  Warren,  8  E.L.R.  438  (holding  that  the 
court,  where  the  land  lies,  will  ignore  the  foreign 
proceedings). 

800a.  The  wife  of  a  defendant  homestead-vendor 
is  not  entitled  to  be  added  as  a  party  defendant  to 
such  an  action. 

(A.)  Sampson  v.  Thomas  (1925)  1  W.W.R.  1018. 
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9B.  PURCHASER’S  ACTION  FOR  DAMAGES 

In  What  Cases 

801.  As  to  default  on  liis  own  part  being  a  bar 
to  such  an  action,  see  Part  7C. 

802.  to  the  necessity  of  previous  tender  of 
conveyance,  see  No.  516. 

803.  The  action  lies  as  soon  as  the  vendor  (though 
the  time  for  conveyance  may  not  yet  have  arrived) 
(a)  incapacitates  himself  to  perform  by  conveying  to 
a  third  person  or  otherwise,  or  (b)  refuses  to  perform 
or  evinces  in  any  way  an  intention  not  to  perform. 
See  cases  in  No.  516. 

804.  And  the  action  lies  for  inability  on  the 
vendor’s  part  to  perform  his  part  of  the  contract. 

(A.)  Lundy  v.  Knight,  32  W.L.R.  939. 

805.  Or  for  delay  on  a  vendor’s  part  in  conveying. 

(M.)  Lobel  V.  Wilfiams,  30  W.L.K.  352,  7  W.W.K.  1042, 

25  M.R.  161  (the  property  depreciated  in  condition 
and  value). 

(O.)  Muirhead  v.  McDonnel,  5  O.S.  642. 

(A.)  IMcEachren  v.  Corey,  34  W.L.R.  1196,  10  A.L.R.  478 
(1917)  1  W.W.R.  Iff47. 

(A.)  Royal  Trust  v.  Fairbrother  (1922)  1  W.W.R.  8  (an 
outstanding  lease  temporarily  depriving  purchaser  of 
use). 

806.  It  does  not  lie  in  case  of  sale  of  a  homestead 
where  the  wife  of  the  “vendor”  refuses  to  consent. 

(S.)  Halldorsen  v.  Holizki  (1919)  1  W.W.R.  472,  12 
S.L.R.  498  (1919)  3  W.W.R.  86  (but  abatement 
was  allowed  on  this  account  from  the  price  of  other 
lands  included  in  the  sale). 

See  Nos.  65  and  191. 

807.  As  to  damages  in  addition  to,  or  in  lieu  of, 
specific  performance,  see  No.  613. 

808.  As  to  ,  election  between  rescission  and 
damages,  see  Nos.  616-621  and  819.  * 
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Measure  of  Damages  (as  in  Bain  v.  Fothergill, 
L.R.  7  H.L.  158) 

809.  In^case  of  inability  to  convey  owing  to  want 
of,  or  defect  in  title,  or  to  conveyancing  difficulties, 
the  measure  of  damages  is  that  laid  down  in  the 
above  English  case,  i.e.  merel}^  the  purchaser’s 
expenses  in  connection  with  the  making  of  the 
contract. 

(M.)  Lobel  V.  AVilliams,  30  AV.L.R.  352,  7  W.AV.R.  1042, 
25  M.R.  161. 

(M.)  Meighen  v.  Coucli,  23  W.L.R.  523,  23  M.R.  117,  4 
W.W.R.  64,  9  D.L.R.  829  (vendor  merely  the 
administratrix  of  the  deceased  owner,  entitled  to 
one-third). 

(A.)  Krezul  V.  Anglo-Canadian  (1919)  3  W.AV.R.  747  (no 
title  whatever:  mistake). 

(AI.)  Laycock  v.  Fowler,  15  W.L.R.  441. 

(Can.)  Ontario  Asphalt  v.  Alontreuil  Co.,  63  S.C.R  401  12 
D.L.R.  223. 

(AI.)  Aloody  V.  McDonald,  4  AV.L.R.  303. 

(S.)  Besnard  v.  R.C.  Episcopal  Church  of  Saskatchewan,  34 
AAkL.R.  721,  10  AV.W.R.  806  (good  faith  and 
subsequent  effort  to  obtain  title). 

(R.B.)  Taylor  v.  Executors  Wetmore  &  Burnet,  20  IST.B.R 
165. 

(S.)  Black  V.  Alagill,  6  AAbAV.R.  623  (prior  sale  unenforce¬ 
able  for  want  of  agency  authority). 

(E.S.)  AA^antzell  v.  Ross,  30  77.8. R.  136. 

(B.C.)  Cf.  Bayley  v.  B.C.  Southern  Railway,  24  B.C.R. 
400,  37  D.L.R.  733  (in  an  action  on  a  covenant  for 
^  title  in  a  deed,  loss  of  profits  on  a  sub-sale  by 

purchaser  was  held  too  remote). 

(0.)  Hetherington  v.  Sinclair,  23  D.L.R.  630,  34  OLR 
61. 

(0.)  AIcClure  V.  Good,  34  O.L.R.  51. 

(O.)  Brett  V.  Godfrey,  6  O.AkR.  484. 

(A.)  Krezul  v.  Anglo-Canadian  (1919)  3  AAkW.R.  747. 

—  This  rule  applies  even  where  the  Torrens  Svstem 
prevails,  notwithstanding  the  simplicity  of '  titles 
meiennder  as  compared  with  the  complexitv  in 
England. 
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(A.)  Stephens  v.  Bannan,  25  W.L.E.  557,  5  W.W.R.  201, 
14  D.L.R.  333,  6  A.L.R.  418. 

(A.)' McAndrie  v.  Jackson,  1  W.W.R.  10. 

(S.)  (Contra  O’JSTeill  v.  Drinkle,  8  \V.L.R.  937,  1  S.L.R. 
402,  disapproved  by  Idington,  J.,  in  Peacock  v. 
Wilkinson,  51  S.C.R.  319.) 

—  The  rule  is  not  confined  to  cases  of  unexpected 
difficulty  arising  after  the  agreement,  or  to  cases 
where  the  inability  arises  without  any  fault  on  the 
vendor’s  part,  but  extends  to  cases  where  he  knew, 
when  contracting,  of  the  difficulty  that  would  arise. 

(A.)  Maitland  v.  Mathews,  31  W.L.R.  163,  8  A.L.R.  269,  8 
W.W.R.  274  (applying  the  rule  where  vendor  knew 
at  the  sale  that  his  vendor’s  title  (a  tax  title)  had 
lapsed  for  non-registration  but  honestly  counted  on 
forcing  the  first  vendor  under  his  covenant  for  title 
to  give  a  good  one) . 

—  And  the  rule  seems  to  apply  even  where  the 
vendor  knew  he  had  no  title  and  no  means  of 
acquiring  same. 

(M.)  Lobel  V.  Williams,  ante. 

(0.)  (But  see  Vallier  v.  Walsh,  6  U.C.C.P.  459,  and 

(S.)  Hutchison  v.  Schleuter,  8  W.L.R.  682.) 

—  And  even  though  the  purchaser  is  evicted  from 
the  property  for  want  of  title  in  his  vendor.  See 
No.  582(b). 

—  The  expenses  recoverable  by  the  purchaser 
include  his  expenditures  in  improvements  on  the 
property. 

(S.)  Mitchell  v.  Wilson,  20  W.L.R.  671,  2  W.W.R.  124,  5 
S.L.R.  161,  2  D.L.R.  714. 

(A.)  Krezul  V.  Anglo-Canadian  (1919)  3  W.W.R.  747 

—  But  not  where  he  bought  knowing  the  vendor  had 
no  title. 

(0.)  Moore  V.  Ontario  Veteran  Land  Co.,  14  O.W.R.  379. 

—  In  addition  to  damages  as  above,  the  purchaser 
is  entitled  to  recover  all  monies  paid  to  the  vendor 
(including  the  deposit).' 

Ib.  I 
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Measure  of  Damages  (Loss  of  Profits) 

810.  The  above  rule  (of  Bain  v.  Fothergillj 
limiting  the  damages  recoveral^le  the  purchaser 
is  not  applicable  where  the  vendor  induced  the 
contract  b}^  fraudulent  representations :  in  such  a  case 
an  ordinary  action  of  damages  for  deceit  lies. 

(O.)  Thomas  v.  Crooks,  ante. 

(]\L)  Bazin  v.  Bonnefov,  27  W.L.R.  80,  10  D.L.R.  109 
(vendor’s  title  was  under  a  prior  agreement  which 
was  held  invalid  for  fraud  on  his  part). 

810a.  Nor  is  the  rule  applicable  where  the  vendor 
has  given  a  bond  to  convey  the  land  to  the  purchaser. 

(0.)  Scott  V.  Reikie,  15  TJ.C.C.P.  200. 

810b.  Or  has  given  the  express 

covenant  for  title. 

(N.S.)  Nelson  V.  Wallace,  1  E.L.R.  506  ‘(where,  however, 
purchaser’s  acquisition  direct  from  crown  was  held 
to  be  performance  for  vendors  of  latters’  agreement). 

810c.  Nor  is  the  rule  (in  Bain  v.  Fothergill) 
applicable  where  the  vendor  receives  the  full  con¬ 
sideration  at  the  time  of  the  contract,  as,  e.g.  in  an 
exchange. 

(M.)  Silvert  V.  Carlson,  28  W.L.R.  413,  17  D.L.R.  714, 
24  M.R.  790  (the  damages  were  fixed  at  merely  the 
actual  value  rather  than  at  the  agreed  in  the 
exchange,  the  vendor’s  inability  being  due  to  honest 
mistake  on  his  part  as  to  the  identity  of  the  lots  in 
question,  he  owing  some  in  that  subdivision  and 
supposing  they  were  the  ones  named  in  the  contract). 

(Can.)  Webster  v.  Snider,  45  S.C.R.  296  (the  transaction 
was  entered  into  as  a  cash  one  and  payment  of  a 
specified  amount  was  to  he  made  hv  the  conveyance 
of  certain  land .  then  on  failure  to  convey  throu^di 
want  of  title,  the  measure  of  damages  was  held  to  be 
the  specified  amount  and  not  (merely)  the  actual 
value^.  ' 

(A.)  LuncN  V.  Knight,  32  W.L.R.  939,  24  D.L.R.  886,  9 
W.W.R.  561  (part  of  cash  payment  was  made  by 
transfer  of  company  shares) . 
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810d.  Nor  where  the  vendor’s  inability  has  arisen, 
since  the  contract,  through  his  conveying  the  land  or 
part  thereof  to  a  third  party.  See  No.  451a. 

810e.  Nor  where  the  vendor’s  inability  has  arisen, 
since  the  contract,  by  reason  of  other  wilful  default 
on  his  part  or  failure  to  make  reasonable  efforts  to 
get  title. 

(M.)  Lobel  V.  Williams,  30  W.L.E.  352,  7  W.W.R.  1042, 
25  M.R.  161. 

(Can.)  Peacock  V.  Wilkinson,  51  S.C.R.  319. 

(S.)  O’Neill  V.  Drinkle,  8  W.L.R.  937,  1  S.L.R.  402. 

(A.)  McEachern  v.  Corey,  34  W.L.R.  1196  (1917)  1 
W.W.R.  1047,  10  A.L.R.  478. 

(O.)  Plumer  V.  Simonton,  16  TT.C.R.  220  (vendor  neglected 
to  do  settlement  duties  necessary  to  obtain  patent). 

(0.)  Rankin  v.  Sterling,  3  O.L.R.  646  (vendor  neglected 
to  go  to  a  little  expense). 

—  But  the  vendor  is  not  obliged  to  purchase  an  out¬ 
standing  interest  at  a  substantial  price. 

(A.)  Per  Beck,  J.,  in  Maitland  v.  Mathews,  31  "W.L.R.  163, 

'  8  A.L.R.  269,  8  W.MkR.  274. 

810f.  Nor  is  the  rule  applicable  where  the  vendor, 
though  he  contracted  under  honest  mistake  as  to  his 
title,  afterwards  learned  his  mistake  and  yet  allowed 
the  purchaser  to  continue  with  the  transaction  in 
ignorance  on  the  point. 

(Can.)  Ontario  Asphalt  v.  Montreuil  Co.,  63  S.C.R.  401. 

810g.  Nor  where  a  person  contracts  to  sell  in  a 
representative  capacity  without  authority. 

(M.)  Maneer  v.  Sandford,  15  M.R.  184,  1  W.L.R.  128 
(executors). 

810h.  Nor  in  case  of  wrongful  repudiation  or 
refusal  to  convey  b}^  the  vendor. 

(M.)  Blomquist  v.  Tymchorak,  23  W.L.R.  662,  6  D.L.R. 
337. 

810j.  Nor  when  the  parties  have  agreed  on  a 
stated  amount  as  liquidated  damages  for  default  in 
performance. 
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(0.)  Knapp  V.  Carley,  3  O.W.R.  940. 

—  This  stated  amount  is  the  sum  recoverable  rather 
than  general  damages. 

Ib. 

—  This  stated  amount  is  recoverable  notwith¬ 
standing  that  the  contract  wa^  not  specifically 
enforceable  by  reason  of  the  Statute  of  Frauds,  or  by 
reason  of  conveyance  of  the  land  to  an  innocent 
(second)  purchaser. 

Ib. 

810k.  Where  the  above  rule  of  Bain  v.  Fothergill 
(see  No.  809)  does  not  apply,  the  measure  of  the 
damages  recoverable  by  the  purchaser  for  non¬ 
conveyance  by  the  vendor  is  the  sum  which  will  put 
the  purchaser  (as  far  as  money  can  do  so)  in  the  same 
position  as  if  the  contract  were  duly  performed. 

(B.C.)  Horsnailv.  Sbute  (1921)  3  W.W.R.  271,  30  B.C.R 
189. 

(M.)  Paseika  v.  Fox  (1921)  1  W.W.R.  1104  (where 
vendor’s  title  was  under  a  prior  agreement  which 
was  being  foreclosed  and  the  purchaser  at  the 
instance  of  the  vendor  bought  from  the  original 
vendor,  the  damage  was  held  to  be  the  difference 
between  the  last  price  and  what  he  would  still  have 
had  to  pay  his  vendor). 

(M.)  Blomquist  v.  Tymchorak,  ante. 

(B.C.)  Smith  v.  Mitchell,  3  B.C.  450. 

—  Ordinarily  that  sum  is  the  difference  between  the 
agreed  price  and  the  value  at  the  date  of  breach. 

(B.C.)  Horsnail  v.  Shute,  ante. 

(S.)  Hutchinson  v.  Schleuter,  8  W.L.R.  682  (allowance 
for  increased  value  of  land). 

(A.)  Dunn  V.  Callahan,  8  W.L.R.  169,  1  A.L.R.  179. 

(M.)  Boultbee  v.  Shore,  1  M.R.i  22. 

^  The  value  at  the  date  of  breach  is  prima  facie 
evidenced  by  the  price  realized  by  the  -vendor  on 
resale. 

(A.)  Crawford  v.  Patterson,  7  W.L.R.  183,  1  A.L.R.  27. 
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(O.)  Gibson  v.  Cnbitt,  5  U.C.O.S.  Yll  (vendor  agreed  at 
time  of  sale  to  repurchase  at  a  greater  price  and  was 
held  liable  therefor  in  damages). 

—  But  such  evidence  is  not  conclusive  and  the  pur¬ 
chaser  may  be  awarded  the  value  at  the  date  of  trial 
less  the  agreed  price. 

(A.)  Dunn  v.  Callahan,  ante. 

811.  Special  circumstances  may  warrant  further 
and  special  damages  being  awarded  a  purchaser  in 
such  an  action. 

(A.)  Royal  Trust  v.  Fairbrother  (1922)  1  W.W.R.  8,  18 
A.L.R.  521  (vendor’s  title  was  subject  to  a  lease^ 
which  vendor  denied  and  thereby  (and  otherwise) 
encouraged  the  purchaser  to  litigate  with  the  lessee : 
vendor  was  held  liable  for  the  temporary  loss  of  land 
and  the  costs  of  litigation  with  the  lessee). 

(M.)  Blomquist  v.  Tymchorak,  ante  (purchaser’s  travelling 
expenses  allowed). 

811a.  As  to  abatement  of  the  price  in  favor  of 
the  purchaser  in  actions  for  specific  performance, 
see  Nos.  297-300a,  also  Part  6C. 

90.  RESCISSION  BY  PURCHASER  FOR 

DEFAULT 

In  What  Cases  Allowed 

812.  As  to  default  on  his  part  being  a  bar  to  such 
rescission,  see  Part  7C. 

813.  As  to  rescission  for  want  of  title,  see  Part 
2H. 

814.  As  to  rescission  for  failure  to  show  title  or 
perfect  the  same  or  to  convey  within  the  time  limited 
therefor,  see  Nos.  560-563  and  708. 

815.  As  to  rescission  for  refusal  to  convey 
(either  at  all  or  in  the  manner  provided  by  the 
contract),  see  560a. 

816.  As  to  rescission  for  abandonment  or  repudia¬ 
tion,  see  Nos.  347,  357-360. 
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His  Rights  Arising  From  Such  Rescission 

817.  He  is  entitled  to  recover  all  monies  paid  to 
his  vendor  with  interest.  See  Nos.  287-296,  357-360, 
560-561. 

818.  And  also  damages. 

(0.)  Robson  V.  Flewell,  19  O.tt.N.  396  (affirmed  20 
O.W.N.  191). 

819.  But  he  is  not  entitled  to  recover  for  improve¬ 
ments  made  by  him  to  the  property.  See  cases  in  No. 
290. 

820.  The  Statute  of  Frauds  is  no  defence  to  such 
an  action. 

(O.)  Hill  V.  Stanton,  2  U.C.R.  149. 

821.  He  is  entitled  to  a  lien  on  the  vendor’s 
interest  in  the  land  to  secure  payment  of  what  is 
coming  to  him  as  above.  See  Nos.  294,  357-360,  560- 
561. 

9D.  RECOVERY  OF  PURCHASE  MONIES 

PAID 

822.  In  case  of  failure  of  negotiations  for  con¬ 
tract,  see  No.  190  (b)  and  (c). 

823.  In  case  of  rescission  by  either  party  for 
fraud,  misrepresentation  or  mistake,  see  Nos. 
207-217  and  Parts  2F  and  2G. 

824.  In  case  of  rescission  for  want  of  title,  see 
Nos.  287-296. 

825.  InsCase  of  the  vendor  losing  title  through  the 
purchaser’s  default,  see  Nos.  286b  and  287. 

826.  In  case  of  rescission  for  repudiation, 

refusal,  etc.,  on  the  part  of  the  vendor,  see  Nos.  347, 
357-360,  and  560a.  . 

827.  In  case  of  judicial  foreclosure  (cancellation 
or  determination)  by  the  vendor  for  the  purchaser’s 
default,  see  Nos.  666  (a),  712  and  720., 


91).  Recovery  of  Purchase  Monies 


311 


828.  In  case  of  extra-judicial  determination, 
foreclosure  or  cancellation  or  forfeiture  by  the 
vendor,  see  Nos.  358,  664-667,  778,  781  and  782. 

829.  In  case  of  mutual  rescission,  see  Nos. 
357-360. 

830.  If  the  contract 'goes  off  through  the  fault 
in  any  way  of  the  purchaser,  he  cannot  recover  any  of 
the  purchase  monies  paid  by  him.  See  Nos.  100,  353, 
357,  639-643a,  and  829. 
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N.B. — The  numbers  given  are  section  numbers. 

The  letters  “s.p.”  mean  “specific  performance.” 

Abandonment 

Will  not  be  inferred  from  purchaser  merely  going  out  of  possession, 
347a. 

And  not  necessarily  from  laches,  347a. 

Nor  from  vendor  taking  possession  when  wrongly  informed  that 
purchaser  had  abandoned,  347a. 

Nor  from  mere  delay  in  payment,  347a. 

Nor  where  a  tenant  with  an  option  of  purchase  accepts  a  new  lease 
lacking  such  option,  347a. 

When  acquiesced  in  by  other  side,  rescission  results,  347. 

A  party  disentitles  himself  thereby  to  enforce  contract,  647. 

Abatement  cf  Purchase  Price 

Purchaser  entitled  where  title  defective,  565. 

So,  too,  for  misdescription  or  misrepresentation,  566. 

Or  for  delay,  567.  / 

Or  for  dilapidation  since  sale  before  purchaser  gets  possession,  568. 

Or  for  breach  of  collateral  agreement,  569. 

Amount  allowed  is  distributed  rateably  over  deferred  instalments,  570. 
Right  not  barred  by  loss  of  right  to  rescind,  571. 

Nor  by  knowledge  of  defect  at  time  of  sale,  572. 

Vendor  may  escape  by  rescinding  under  express  provision,  573. 
Purchaser  has  right  to  have  amount  fixed  by  court,  574. 

If  defect  trivial,  vendor  can  compel  s.p.  with  abatement,  575. 

But  vendor  cannot  invoke  this  if  he  wrongly  resells,  576. 

If  defect  problematic  or  merely  possible,  court  may  at  vendor’s 
instance  order  a  portion  of  the  price  into  court,  577. 

Cases  where  s.p.  with  abatement  not  allowed  at  purchaser’s  instance, 
578-583. 

Ditto,  at  vendor’s  instance,  577. 

Abstract  of  Title 

Purchaser’s  right  to,  278,  458-462,  534-543. 

Acceleration 

See  Payment  (Acceleration). 

Acceptance  of  Title 

See  Provisions  for  Accepting  or  Objecting  to  Title. 

See  Implied  Acceptance  of  "Title. 

See  Remedy  After  Conveyance  for  Matters  Prior  Thereto. 

'Acceptance  of  Offer  (Form) 

If  made  in  manner  authorized  by  offeror  is  effected  though  it  does 
not  reach  destination,  144. 

Verbal  sufficient,  145. 

May  be  by  conduct,  146. 

Invalid  if  it  vary  from  other  in  any  way,  147. 

Formal  acceptance  insufficient  unless  accompanied  by  other  acts 
stipulated  by  offer,  148. 

Such  acts  may  be  waived  by  offeror,  149. 

Withholding  by  vendor  of  sale  paper  pending  payment  of  deposit  does 
not  release  purchaser,  150. 

Buyer  cannot  demand  good  title  before  paying  deposit,  151. 

Parol  evidence  admissible  to  show  collateral  condition  of  promises, 
152. 

Without  fulfillment  thereof  formal  acceptance  insufficient,  152. 
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Acceptance  of  Offer  (Time) 

There  must  be  offer  before  acceptance  effective,  153. 

Must  be  communicated  within  a  reasonable  time  after  offer, 

Where  agreement  delivered  in  escrow,  inexcusable  delay  in  fulhllmg 
conditions  will  be  treated  as  abandonment,  155. 

No  valid  acceptance  after  rejection,  156. 

The  “cash”  payment  must  be  made  within  a  reasonable  time  after  a 
vendor  demands,  157. 

Acceptance  of  Offer  (Place) 

The  place  of  acceptance  is  the  place  where  the  contract  is  deemed  to 
be  made,  158. 

Acceptance  of  Option 

See  Option  (Acceptance  or  Exercise). 

Action  for  Damages 

See  Vendor’s  Action  for  Damages  for  Non-Payment. 

See  Purchaser’s  Action  for  Damages  (for  Non-Conveyance). 

Ad  Idem,  Parties  Not  At 

See  Parties  Not  Ad  Idem. 

Agents 

Authority  to  contract  may  be  given  verbally,  19. 

Authority  to  sell  cannot  be  delegated,  20. 

Authorization  to  sell  is  construed  strictly,  21. 

Real  estate  agent  not  ordinary  authorized  to  sell,  23. 

Verbal  authority  does  not  require  ratification  of  sale,  22. 

Stating  a  price  to  an  agent  is  not  authority  to  sell,  24. 

Apparent  written  authority  not  limited  by  verbal  limitation,  25. 
Unauthorized  sale  under  seal  may  be  ratified  without  seal,  26. 

Principal  ratifies  by  receiving  price,  27. 

Unless  done  unknowingly,  27. 

Delay  in  repudiation  may  be  ratification,  28. 

Agent  liable  to  purchaser  for  misrepresenting  authority  to  sell,  29. 

May  be  joined  by  purchaser  as  co-defendant  for  alternative  relief,  30. 
Where  principal  has  repudiated  for  excess  of  authority,  the  other  party 
cannot  make  contract  binding  by  so  modifying  terms  as  to  avoid 
the  excess,  31. 

Buying  in  his  own  name,  cannot  sue  for  s.p.  without  joining  principal, 
32. 

If  he  sells  as  principal,  personally  liable  for  refund  if  no  title,  33. 

Sheriff  or  auctioneer  may  sign  as  agent  for  either  party,  34. 

An  infant  may  appoint  agent  to  buy  or  sell,  35. 

Misrepresentation  by  agents,  202,  206  and  225. 

Sufficiency  of  expression  “agent”  in  memo,  of  contract,  112. 

Liability  of  undisclosed  principal.  113-115. 

Subsequent  adoption  of  agency,  117. 

Written  authority  to  sign,  129. 

Signature  of  agent’s  clerk,  131. 

Signature  by  sheriff  or  auctioneer,  132. 

Vendor’s  agent  pretending  to  be  one  of  buyers,  233. 

Or  paying  secret  commission  to  one  of  the  buyers,  234. 

Buying  from  principal,  236. 

Employee  of  vendor’s  real  estate  agent  buying,  237. 

Same  person  secretly  acts  for  both  parties,  240. 

One  side  paying  secret  commission  to  agent  of  other  side,  241. 

Vendor  liable  to  refund  where  no  title,  though  his  agent  retains  money 
as  commission,  293. 
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Agent  to  receive  “down”  payment,  not  agent  for  deferred  payments, 
469. 

Vendor’s  agent  pretending  to  be  one  of  the  buyers,  233. 

Agent  cannot  buy  from  principal,  238. 

See  Parties  to  Action. 

Alberta  Legislation 

Requiring  sale  before  execution,  614. 

Invalidating  requirement  of  vendor’s  consent  to  assignment  by 
purchaser,  417. 

Limiting  vendor’s  prior  lien  on  crop  to  one-third,  764.  ^ 

Does  not  allow  priority  to  vendor’s  lien  on  crop  in  combined  sale  of 
goods  and  chattels,  762. 

As  to  Unearned  Increment  Tax,  588(f). 

Limiting  rent  in  attornment  clauses,  792. 

Alleging  Title 

Vendor  must  do  so  in  suing  for  price  or  s.p.,  735,  699. 

Alteration  of  Contract 

Made  by  one  party  must  be  affirmed  by  the  other,  193. 

Written  contract  cannot  be  varied  by  parol,  343. 

But  party  seeking  s.p.  must  submit  to  such  variations,  344. 

Alternative  Claims  or  Remedies 

See  Election  of  Remedies  (General). 

See  Election  of  Remedies  (After  Judgment). 

After  Conveyance,  Remedies  for  Matters  Prior  Thereto 
See  Remedies  After  Conveyance. 

Appropriation  of  Purchase-Monies  Paid 

Where  purchaser  does  not  appropriate  his  payments,  513. 

Assignment  of  Offer 

See  Offer  (Assignment  Of). 

Assignment  of  Contract  (By  Purchaser) 

If  necdssary  approval  lacking,  assignee  not  entitled  to  s.p.  against 
original  vendor,  417. 

And  need  not  be  served  with  cancellation  notice,  418. 

And  vendor  is  entitled  to  rectification  as  against  such  assignee,  419. 
But  whether  to  removal  of  caveat,  decisions  conflict,  420. 

Another  assignee,  if  approved,  is  entitled  to  such  removal,  421. 

If  approval  lacking,  assignee  may  rescind  his  transaction,  422. 

But  he  has  equitable  interest  in  the  land,  423. 

And  may  redeem,  423.  _  ... 

And  may  be  subrogated  to  assignor’s  equitable  right  to  relief  against 
forfeiture  of  monies  paid,  424.  • 

If  approval  obtained  by  fraud,  ineffective,  425. 

None  but  vendor  can  object  to  want  of  approval,  426. 

Acts  implying  approval,  427. 

Vendor’s  accepting  payments  from  assignee  not  novation  or  release, 

428. 

But  long  “dunning”  assignee  and  not  assignor  may  constitute  same, 

429. 

Prohibition  against  assignment  does  not  prohibit  sub-sale,  430. 
Assignee  takes  subject  to  true  state  of  account,  431. 

Registration  of  caveat  by  assignor  is  not  notice,  432. 

Tf  vendor  conveys  to  assignee,  purchaser  entitled  to  credit  tor  lull 
amount  collectable,  though  not  collected,  433. 

After  foreclosure,  assignee  liable  to  vendor  for  rent,  434.  , 
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Purchaser  can  collect  from  assignee  though  he  has  had  to  quit-claim 
to  vendor  owing  to  assignee’s  default,  435. 

Burden  of  affirmative  covenants  do  not  run  with  land,  385,  415. 

As  to  rights  and  interest  of  judgment-creditor  of  purchaser  who 
assigns,  17. 

Assignment  of  Contract  (By  Vendor)  ' 

Signing  by  purchaser  not  necessary,  404. 

If  third  person’s  approval  necessary,  assignor  must  obtain,  405. 
Decisions  conflict  as  to  whether  vendor  can  thereafter  sue  defaulting 
purchaser  in  his  own  name,  406. 

After  assignment,  vendor  cannot  cancel  without  consent  of  assignee, 
407. 

Purchaser,  unless  notified,  may  continue  paying  to  vendor,  408. 
Assignment  vests  vendor’s  lien  in  assignee,  747. 

Eegistration  of  caveat  by  assignee  not  notice  to  purchaser,  410. 
Assignee  is  subject  to  set-off  for  damages  for  vendor’s  breach  of 
contract,  411. 

But  not  unless  damages  arise  out  of  sale,  412. 

Nor  to  counter-claim  for  damages  unless  the  provincial  procedure  so 
provides,  413. 

Vendor  liable  to  assignee  for  purchaser’s  default,  though  not  notified 
thereof,  414. 

Affirmative  covenants  do  not  run  with  land  against  assignee,  415. 
Registered  judgment  against  vendor  after  assignment,  bind  no 
interest,  416. 

Attornment  Clauses 

Effect  and  validity  of  same,'  792. 

Auctioneer 

Signing  memo,  of  contract  as  agent  for  both  parties,  132. 

Bank  Exchange  ^ 

See  Payment  (Bank  Exchange). 

Bain  v.  Fothergill,  L.R.  7,  H  L.  158 

Rule  of,  defined  and  applied  as  measure  of  purchaser’s  daqiages,  809. 
Even  under  Torrens  System,  ib. 

Rule  not  confined  to  cases  of  unexpected  difficulty,  ib. 

Applied  even  though  vendor  knew  he  had  no  title,  ib. 

Damages  recoverable,  include  cost  of  improvements,  ib. 

B.C.  Leg’slaticn  \ 

Effect  of  Vendor’s  and  Purchaser’s  Act,  695. 

Certain  recitals  over  20  years  old  prima  facie  evidence,  541. 

Vendor  must  give  registerable  description,  521. 

And  registerable  conveyance.  522. 

And  must  register  his  own  title,  530. 

Jurisdiction  to  direct  Crown  officials,  687. 

Cancellation 

See  Extra  Judicial  Determination. 

See  Specific  Performance  (Vendor’s  Action  For),  709a,  717-729. 

Caveat 

An  encumbrance  to  be  removed  by  vendor,  555(f). 

Purchaser’s  becomes  removable  when  right  to  s.p.  gone,  651. 

Filed  by  assignee,  not  notice  of  assignment,  410  and  432. 

See  Re-sale  of  the  Land  (by  Vendor). 

Caveat  Emptor 

Applies  to  matters  patent,  198  and  199. 

But  means  of  knowledge  no  bar  to  rescission  for  misrepresentation. 
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Chattels 

Sold  with  land,  691. 

“Cloud”  on  Title 

Defined,  555  and  555a. 

Collateral  Oral  Agreements 

Fulfillment,  by  a  party  seeking  s.p.  of  the  main  contract,  will  be 
imposed  as  a  condition,  337. 

An  action  of  damages  lies  for  breach  of  same  when  a  warranty,  338. 
Where  vendor  promises-  re-sale  at  a  profit,  no  consideration  or 
acceptance  necessary  to  make  him  liable  thereon,  339. 

Guarantee  that  contract  will  be  given  only  a  stated  limited  effect, 
will  be  enforced,  340. 

Also  other  collateral  verbal  agreements,  341. 

But  vendor  not  bound  to  make  roads  merely  because  shown  on  plan 
’  sold  under,  342. 

Companies  ' 

An -industrial  company  can  sell  its  business  premises,  52. 

Power  to  sell  is  implied  by  power  to  buy,  53. 

Non-subscription  of  statutory  10  per  cent,  does  not  invalidate  sale  by 
it,  54. 

Seal  not  necessary  in  case  pf  industrial  company  selling  through  officer 
with  apparent  authority,  55. 

But  mere  title  “land  commissioner”  does  not  estop  company  from 
denying  authority,  55. 

Suing  on  contract  obviates  defence  of  contract  not  having  been  duly 
authorized  by  plaintiff  to  its  officers,  66. 

Cannot  ratify  a  pre-charter  contract,  57. 

Estopped  from  setting  up  irregularity  in  passage  by  certificate  of 
regularity,  58. 

Compensation 

See  Abatement  of  Purchase  Price. 

See  Damages.  ' 

Completion 

See  Part  6. 

Connected  Documents 

May  form  statutory  memorandum  of  contract,  109  aiid  110. 

But  connection  must  b*e  apparent  on  face,  ib. 

Construction  of  Contract  (General) 

Where  language  has  but  one  meaning,  it  must  be  given,  368. 

If  two  meanings  possible,  surrounding  circumstances  looked  at,  369. 
Parol  evidence  of  special  meaning  of  expression  inadmissible  unless 
both  knew  it,  369. 

Insisting  on  wrong  construction  is  repudiation,  347(b). 

Covenant  to  pay  price  may  be  implied,  371. 

Provision  for  payment  inconsistent  with  prior  ditto  is  void,  372. 
Provision  against  personal  liability  for  price,  inapplicable  to  taxes,  373. 
A  representation  as  to  property  “otherwise  refund,”  means  contract 
conditional,  374. 

“More  or  less”  protects  against  shortage  or  excess  unless  so  great  as 
to  indicate  fraud  or  gross  mistake,  375. 

Falso  demonstratio  non  nocet,  376.  , 

“Lots  1-4”  includes  Lot  4,  377.  ,  '  4. 

On  selling  “as  much  as  may  be  required”  for  a  purpose,  selection  must 
be  made  during  life-time  of  both  parties,  378. 

.  In  bond  for  price,  a  clause  for  payment  though  title  fails,  is 
unenforceable,  379. 
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A  contract  for  conveyance  of  interest  in  syndicate,  not  satisfied  by 
conveyance  of  interest  in  land,  379a. 

As  to  clauses  stipulating  for  formal  contracts,  104-108  and  137. 

As  to  clause  accelerating  or'extending  payments,  496-502a. 

As  to  interest  clauses,  477-483. 

As  to  clauses  making  time  essential,  7D. 

As  to  clauses  whereby  purchaser  accepts  title,  301-305. 

As  to  mutual  dependence  or  independence  of  covenants  for  jiayment 
and  covenants  for  conveyance,  464.  _ 

As  to  attornment  clause,  792. 

As  to  clauses  regarding  assignment  by  purchaser,  417-430. 

As  to  clauses  regarding  sub-sale  by  purchaser,  438-441. 

As  to  clauses  regarding  crop  payment,  8D  and  688. 

As  to  clauses  for  forfeiture  of  monies  paid,  7E. 

As  to  provision  for  contract  becoming  “void”  upon  non-payment  by 
purchaser,  732. 

As  to  restrictive  covenants,  see  Restrictive  Covenants. 

As  to  reservations,  see  Reservations. 

^Conveyance  (Preparation  and  Tender) 

Duty  and  expense  of,  is  on  the  vendor  in  Ontario,  Alberta  and  British 
Columbia,  but  on  purchaser  elsewhere,  515. 

But  duty  may  be  assumed  by  the  other  party,  515. 

Tender  rendered  unnecessary  in  certain  cases,  516. 

Non-tender  by  purchaser,  where  vendor  sues  without  title,  517. 

Vendor  can  sue  without  tendering  if  covenant  to  pay  is  independent, 
518. 

Vendor  should  have  deed  at  place  for  completion,  519. 

Purchaser  has  right  to  complete  at  Land  Titles  Office,  520. 

May  rescind  for  breach  of  these  duties  by  vendor,  if  time  essential, 
521. 

Conveyance  (Form  of) 

Vendor  not  restricted  to  land  description  in  agreement,  522. 

But  must  give  “modern”  description,  522. 

Failing  to  register  plan  agreed  to  be  registered,  523. 

Must  execute  same  himself,  524. 

Transfer  must  be  a  registerable  one,  525. 

Acceptance  of  transfer  to  blank  person,  estops  purchaser,  if  name 
fraudulently  filled  in,  526. 

Must  veskwhole  legal  and  equitable  estate  for  all  the  property,  527. 

In  case  of  death,  legal  personal  representative  must  sign,  528. 

If  vendor  refuses  proper  kind  of  conveyance,  purchaser  may  rescind. 
529. 

Conveyance  (General  Rights  Arising  Out  of) 

Statutory  covenant  for  title  inapplicable  where  vendor  never  had 
title,  595. 

Deed  passes  all  easements  necessary  to  reasonable  enjoyment,  596. 
Purchaser  cannot  derogate  from  grant,  597. 

Conveyance  (General) 

See  (above  and)  Rescission  for  Non-Conveyance. 

See  Damages  for  Delay  in  Conveying. 

See  Remedy  after  Conveyance. 

See  General  Rights  Arising  Out  of  Conveyance. 

Convicts 

May  contract  while  serving  term,  69. 

Costs 

Vendor’s  action  for  s.p.  are  usually  against  him  till  he  shows  title, 

714. 
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Must  pay  costs  of  infant  defendants,  60. 

No  costs  of  suit  to  declare  extra-judicial  cancellation,  615. 

Or  to  declare  non-exercise  of  option,  172. 

Or  to  declare  vendor’s  lien  before  purchase-monies  due,  755. 

Covenants 

For  title,  limited  meaning  and  effect  of  statutory,  595. 

For  payment,  necessity  of,  to  action  for  price,  730. 

For  payment,  may  be  implied,  371. 

Running  with  the  land,  see  Restrictive  Covenants. 

Restrictive,  see  Restrictive  Covenants. 

Crops 

Grown  by  licensee,  do  not  pass  to  purchaser  of  land,  3. 

Growing  hay  sold  when  ready  to  cut  is  a  chattel,  4. 

But  is  land  if  not  in  existence  when' last  sold,  5. 

Seed  grain  lien  created  by  purchaser,  457g. 

As  to  vendor’s  lien  on,  see  Vendor’s  Lien  on  Crops. 

Crop  Payment  Agreements 

See  Vendor’s  Lien  on  Crops. 

Crown 

S.p.  does  not  lie  against,  687. 

Cy  Pres  Execution  of  a  Contract  ' 

See  Abatement  of  Purchase  Price.  • 

Damages 

For  misrepresentation,  see  Misrepresentation. 

For  non-conveyance,  see  Action  for  Damages  for  Non-Conveyance. 

For  delay  in  conveying,  purchaser  allowed  to  recover  for  loss  of  use 
and  occupation  and  deterioration  and  dilapidation,  564. 

For  dilapidation,  see  last  preceding  item. 

For  non-payment,  see  Vendor’s  Action  for  Damages,  etc. 

For  breach  of  purchaser’s  covenants  not  relating  directly  to  payment, 
626. 

See  Abatement  of  Purchase  Price. 

In  lieu  of  or  in  addition  to  s.p.,  613. 

Defects  in  Title  to  be  Remedied  Before  Completion 
See  Want  of  Title. 

Defects  caused  by  purchaser  himself,  545. 

Execution  of  discharge  of  mortgage  given  as  collateral  security,  546. 
A  clause  limiting  documents  to  be  produced  by  vendor  does  not  exempt 
him  from  making  good  title  if  the  documents  produced  show 
defect,  550. 

Frustration  of  purchaser’s  purpose  in  buying  by  subsequent  municipal 
by-law,  551.  ‘ 

Right  to  immediate  perfection  of  title  where  purchaser  prepays,  552. 
Purchaser  may  rescind  for  failure  to  remove  objections  within  agreed 
time-limit,  278. 

Purchaser  precluded  from  objection  ly  express  provision,  300a-305. 

In  some  cases,  sufficient  for  vendor  to  give  assignment  of  prior 
agreement,  554. 

Vendor  must  remove  all  “clouds,”  555. 

What  are  clouds  and  what  not,  555-556. 

If  bond  given  to  remove  instrument  as  “cloud,”  then  purchaser  estopped 
from  denying  it  to  be  a  cloud,  556. 

Purchaser  to  deduct  cash  value  of  encumbrances,  557. 

What  are  “encumbrances”  and  what  not,  558  and  559. 

See  Registration  of  Prior  Title. 
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Delay 

In  conveying,  measure  of  purchaser’s  damages,  564. 

In  objecting  to  title,  may  constitute  acceptance,  309. 

In  demanding  abstract,  etc.,  ib. 

In  asserting  contract,  see  Laches. 

In  repudiating  for  misrepresentation,  may  be  election  to  affirm,  220. 
Deposit 

What  is,  668-672. 

Forfeiture  of,  358. 

No  relief  against  forfeiture  of,  665-666. 

When  purchaser  is  entitled  to  recover,  9B. 

Determination 

See  Extra  Judicial  Determination. 

Dilapidation 

See  Damages. 

Distress 

Vendor’s  right  to,  and  validity  of  attornment  clauses,  792. 

Dower 

See  Married  Homesteader. 

“Down”  Payment 

Must  be  made  within  a  reasonable  time,  157. 

Must  be  made  without  production  of  title,  460. 

Agent  to  receive,  not  such  for  deferred  payments,  469. 

Drunkenness 

When  it  invalidates,  67. 

Ejectment 

See  Possession. 

Election  to  Affirm  After  Misrepresentation 
Bars  rescission,  220. 

As  by  accepting  a  deed,  220. 

Or  paying  further  piirchase  money,  220. 

Or  promising  to  pay,  220. 

Or  re-selling,  220. 

Or  working  farm,  220. 

Or  continuing  in  possession,  220. 

Or  filing  caveat  as  purchaser,  220. 

But  not  declining  an  offer  of  rescission,  prior  to  discovery,  220. 
Evidence  of  election  must  be  stronger  where  misrepresentation 
fraudulent,  220. 

Subsequent  discovery  of  fresh  items  of  misrepresentation  of  same 
nature,  221. 

Subsequent  discovery  of  such  items  of  a  different  nature,  222. 

No  remedy  after  accepting  conveyance,  unless  misrepresentation 
fraudulent,  see  Remedy'  After  Conveyance  for  Matters  Prior 
Thereto. 

See  Election  of  Remedies. 

Election  of  Remedies  (General) 

In  general,  party  has  choice,  616. 

He  must  .elect  between  inconsistent  ones  (affirming  or  disaffirming), 
617.  / 

If  vendor  demands  payment,  he  cannot  say  contract  incomplete,  618. 
And  purchaser  cannot  repudiate  for  fraud  and  allege  determination  by 
vendor,  619. 

Nor  repudiate  for  want  of  title,  after  repudiation  for  fraud,  620. 
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His  demand  for  return  of  monies  bars  him  from  s.i)  (521 

Alter  determining  the  contract  extra-jndicially,  vendor  cannot  enforce 
note  or  judgment  for  price,  621a. 

Or  after  he  re-sells,  621b. 

If  vendor,  being  entitled  to  rescind,  sues  for  s.p.  he  cannot  resist 
counter-claim  for  s.p.,  622. 

But  giving  notice  of  cancellation  under  e.xpress  provision  does  not  bar 
vendor  from  suit  to  foreclose,  623. 

Inconsistent  remedies  may  be  sought  or  claimed  in  the  alternative,  624. 

ij  cannot  award  rescission  and  also  damages  for  breach,  626. 

But  judgment  for  foreclosure  may  award  certain  special  damages'  626. 

And  may  order  sale  as  well  as  personal  j’udginent,  627. 

And  couit  may  order  sale  of  its  own  accord  in  lieu  of  foreclosure,  627. 

Judgment  cannot  combine  “personal  judgment”  and  foreclosure,  628. 

But  1  endor-plaintiff  after  default  in  payment  of  judgment  has  option 
of  e.xecution  or  determination,  629. 


Election  of  Remedies  (After  Judgment) 

Vendor-plaintiff  after  non-payment  of  judgment  is  entitled  to 
determination  either  in  the  action  or  extra-judieally,  630. 
Judgment  for  payment  may  reserve  “leave  to  apply”  (for  cancellation), 
631. 

After  rescission  or  determination  vendor  cannot  recover  price  or 
enforce  a  judgment  therefor,  632. 

As  to^  opening  up  a  f.o.f.,  see  Nos.  726  and  727. 

See  Election  to  Affirm  After  Misrejiresentation. 

Encumbrances 

See  Want  or  Defect  of  Title. 

^Vhere  vendor's  title  is  under  price  agreement,  273. 

Subsequent  encumbrances,  473. 

See  Payment  (When  Title  Encumbered). 

See  Indemnity  by  Purchaser  Against  Encumbrances  Assumed. 


Equitable  Estate 

Of  vendor,  10,  11,  12  and  13. 

See  Judgments  Against  Vendor  (by  Third  Persons). 
Of  purchaser,  S,  9  and  13. 

See  Judgments  Against  Purchaser  (hy  Third  Persons). 


Equitable  Relief  Against  Forfeiture  (Jurisdiction) 

When  time  of  essence,  no  jurisdiction  as  to  land,  662. 

When  time  not  of  essence,  jurisdiction  exists  as  to  land,  663. 
Jurisdiction  always  exists  as  to  purchase  monies  paid,  664. 

Equitable  Relief  Against  Forfeiture  (Conditions  and  Terms  of  Granting) 
It  being  discretionary,  apjilicant  must  offer  s.p.,  666. 

And  show  equitable  grounds  (as  accident,  mistake,  etc.),  666. , 

And  submit  to  terms  (costs,  rent,  depreciation),  665. 

Relief  refused  where  vendor  sues  for  s.p.,  666. 

Or  where  purchaser  has  repudiated  or  abandoned,  666. 

(But  inability  to  pay  does  not  amount  to  abandonment),  666. 

Or  his  delay  has  been  great  or  inexcusable,  666. 

(Especially  if  property  of  speculative  value),  666. 

But  delay  sufficient  to  bar  s.p.  not  necessarily  a  bar  to  this  relief,  666. 
Refused  unless  he  seeks  relief  promptly,  666. 

Or  if  he  does  not  cpme  “with  clean  hands,”  666. 

Or  if  vendor  has  resold  at  a  loss,  666. 

Or  where  relief  is  sought  by  a  judgment-creditor,  666. 

But  relief  does  not  extend  to  a  deposit,  667. 

Wliat  is  a  “deposit,”  668-672. 
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Essence,  Time  Of 

See  Time  of  the  Essence. 

Estoppel 

Vendor  allowing  hnyer  to  think  a  certain  strip  included,  cannot 
afterwards  claim  it,  230. 

Owner  signing  as  witness  to  deed  by  another  assuming  to  he  owner. 

'  72,  73. 

Evidence  and  Muniments  to  be  Produced  by  Vendor 

Must  produce  abstract,  534. 

And  verify  same,  535. 

And  produce  clear  tax  certificate,  536. 

And  certified  copies  of  lost  instruments,  537. 

And  deliver  prior  contract  under  Avhich  he  sells,"  538. 

Need  not  prove  discharge  of  trust  in  certain  cases,  539. 

Recitals  in  deed  more  than  20  years  old  are  evidence,  541. 

Also  registered  memorial  of  will  of  same  age,  542. 

Parol  evidence  is  admissible  to  show  identity  of  land  description,  543. 
Vendor  not  showing  title  till  after  he  sues,  must  pay  costs,  514. 

Provided  purchaser  demanded  production  before  action,  514. 

And  provided  purchaser  has  not  occasioned  the  litigation,  514. 

Execution 

Vendor’s  right  to  in  his  action  for  foreclosure,  628-632. 

Executors  and  Administrators 

Executors  and  administrators  must  all  sign  contract,  39. 

Authority  from  one  to  another  to  sell  a  named  person  is  not  authority 
to  sell  to  a  different  person,  40. 

A  direction  to  “invest  in  real  estate”  authorizes  purchase  of  land,  42. 
Sale  requiring  “consent  of  executors”  is  too  uncertain  when  made  on 
consent  of  survivor  only,  43. 

Sale  on  request  of  only  one  of  heirs  may  be  restrained,  44. 

Sale  by  one  executor  is  valid  if  others  renounce,  45. 

A  direction  to  “hold,  manage,  invest  and  re-invest”  the  estate  authorizes 
sale,  46. 

Where  executors  bona  fide  sell  unnecessary  amount  of  estate,  47. 

A  sale  by  one  to  another  is  invalid,  48. 

In  Manitoba  a  sale  is  valid  if  approved  by  registrar  or  surrogate,  48a 
Extension  of  Time 

For  payment  of  price,  see  Payment  (Extension  of  Time). 

Extra-Judicial  Determination  by  Vendor  (in  General) 

In  Saskatchewan,  statute  requires  court  proceedings,  770. 

Where  no  express  provision,  and  time  essential,  649-651  and  662. 

Ditto,  and  time  not  essential,  661,  663  and  771. 

Provision  construed  strictly,  772. 

No  right  to  exercise  power,  if  vendor  disentitled  to  himself  receive 
payment  by  reason  of  encumbrance,  773. 

Nor  after  waiver  of  right,  774. 

Nor  where  vendor  is  himself  in  default  in  some  antecedent  dutv, 
663-666. 

The  right  is  not  precluded  by  judgment  for  price,  630a. 

■Where  there  is  a  provision  for  resale,  vendor  is  not  accountable  for 
surplus,  782a. 

Extra-Judicial  Determination  by  Vendor  (Notice  to  Purchaser) 

'  Must  comply  strictly  with  the  provision,  776. 

Various  non-compliances  held  fatal  to  validity,  776. 

A  defective  notice  may  negative  acquiescence  and  delay,  777. 
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And  it  operates  as  repudiation  and  entitles  juircliaser  to  recover  money 
paid,  778. 

Action  lies  to  declare  fact  of  determination,  779. 

Determination  is  waived  if  vendor  afterwards  negotiates  for  payment, 
etc.,  780. 

After  determination,  purchaser  remaining  in  possession  is  liable  for  use 
and  occupation,  783. 

And  vendor  cannot  collect  price  or  judgment  or  note  therefor,  62Ja. 

But  vendor  can  collect  special  damages  not  relating  directly  to 
payment,  626. 

Extra-Judicial  Determination  by  Vendor  (Relief  Against  Forfeiture) 

As  to  jurisdiction  to  relieve  against  forfeiture  re  land,  662,  663,  665 
and  666. 

Purchase  monies  paid  must  be  returned  (except  deposit)  unless  contract 
expressly  provides  otherwise,  781  and  782. 

Jurisdiction  to  relieve  purchaser  against  forfeitiire,  664. 

Terms  on  which  relief  granted,  665-667. 

Final  Order  of  Foreclosure 

Once  properly  made  cannot  be  opened  up,  726. 

When  effective  against  assignees  of  purchaser,  727. 

After  same,  purchaser  liable  for  trespass,  728. 

And  vendor  cannot  collect  price,  632. 

Application  for,  719. 

Fire  Insurance 

If  purchaser  covenants  to  insure  for  vendor,  the  latter  is  entitled  to 
the  monies  from  th4  insurer,  452. 

Vendor  not  obliged  to  apply  on  overdue  Instalments,  453. 

Xot  entitled  to  apply  on  instalments  not  yet  due,  454. 

If  effected  by  vendor  the  insurer  not  liable  to  purchaser  unless  so 
expressed,  455. 

Covenant  to  insure  does  not  run  with  land  against  assignee  of 
purchaser,  456. 

Fixtures 

Is  object  of  affixing,  occasional  or  permanent,  1. 

Erection  by  sub-purchaser,  2. 

Chattels  bought  under  lien  note  and  affixed  by  purchaser,  2a. 

Vendor’s  remedy  for  removal  by  purchaser,  401,  402. 

Form  of  Memorandum  of  Contract 

See  Memorandum  of  Contract  (Form  of). 

Foreign  Land 

The  court  has  jurisdiction  as  to,  in  certain  cases,  611. 

Foreign  Injunction  , 

Against  a  vendor,  will  not  bar  purchaser  from  s.p.,  690. 

Forfeiture 

See, Equitable  Belief  Against  Forfeiture. 

Foreclosure 

See  Cancellation. 

Fraud  Other  Than  Direct  Misrepresentation  (General) 

No  s.p.  where  the  same  person  secretly  acts  as  agent  for  both  parties, 
240. 

Or  when  one  side  secretly  pays  commission  to  agent  of_  other  side,  241. 
It  is  each  party’s  duty  to'  make  sure  the  other  side  is  aware  of  the 
agency,  241. 

Limitation  of  this  rule,  241. 
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Inadequacy  of  consideration  may  amount  to  fraud,  243. 

Principles  as  to  rescission  for  misrepresentation  apply  here,  244. 

After  conveyance  no  remedy  unless  fraud  active  and  positive,  245. 

As  to  cases  of  insanity,  drunkenness  or  improvidence,  60-62. 

Approval  of  ])urchaser's  assignment  of  contract  is  ineffectual  if 
obtained  by  fraud,  425. 

Fraud  by  Vendor  (Other  Than  Direct  Misrepresentation) 

Employing  “puffer'’  is  ground  for  rescission,  231. 

Ditto,  arranoement  whereby  interested  party  recommends  as  “inde- 
])endent,”  232. 

Ditto,  vendor's  agent  falsely  pretending  to  be  himself  one  of  the 
buyers,  233. 

Ditto,  paying  secret  commission  to  one  of  the  buyers,  234. 

Or  promising  to  do  so,  234. 

Ditto,  non-disclosure  of  material  defects  in  title  within  his  exclusive 
knowledge,  235. 

Fraud  by  Purchaser  (Other  Than  Direct  Misrepresentation) 

Agent  buying  from  principal  without  full  disclosure,  236. 

Even  though  transaction  fair,  236. 

So  physician  buying  from  patient,  236. 

Certain  limits  of  this  principle,  236. 

Rule  applies  against  employee  of  vendor's  real  estate  agent.  237. 

Agent  cannot  bind  principal  as  purchaser  where  himself  vendor,  238. 
Court  may  set  aside  successful  bid  where  others  deterred  by  bidder 
from  bidding,  239. 

Garnishment  ' 

When  purchase  price  may  be  garnished,  736. 

When  it  may  be  garnished  for,  737. 

Gravel 

Sale  of  same  in  land,  is  a  sale  of  an  interest  in  land,  7. 

Hardship 

Ground  for  refusing  s.p.,  68,  678,  679. 

But  not. for  refusing  a  common -law  remedy,  68. 

Identity  of  Parties 

Where,  the  same  person  is  one  of  the  vendors  and  one  of  the 
purchasers,  73. 

^Misrepresentation  as  to  the  identity  of  vendor  or  purchaser,  in5(m). 
195(n). 

Illegality 

In  Alberta  and  British  Columbia,  contract  bad  if  made  on  Sunday,  331. 
Dominion  Lands  Act  (prohibiting  assignment  of  homestead  rights) 
does  not  prohibit  sale  of  land  itself,  332. 

As  to  registration  of  plans,  276(g). 

To  entitle  party  to  recover  money  paid  he  must  repudiate  before  other 
side  performs  any  part,  334, 

Mere  knowledge  by  vendor  of  illegal  purpose  of  purchaser  will  not 
invalidate,  335. 

Not  illegal  for  two  railway  companies  to  agree  as  to  bidding  at 
,  Government  sale,  336.  '  ■ 

Implied  Covenant  to  Pay  the  Purchase  Price  / 

Implied  from  acceptance  of  option,  371. 

From  agreeing  to  buy  at  a  named  price,  ib. 

Implied  Acceptance  of  Title  (by  Conduct  After  Sale) 

May  consist  of  payment  or  acts  of  ownership  (as  possession,  repairs 
or  improvements),  306. 
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But  not  possession  taken  pursuant  to  express  provision,  307. 

Mere  delivery  of  key  is  not  necessarily  delivery  of  possession,  307a. 

And  taking  possession  is  not  necessarily  a  waiver,  308. 

May  be  inferred  from  delay  in  demanding  abstract  or  making  objection, 

309. 

Or  from  failure  to  repudiate  and  treating  the  contract  as  still  valid, 

310. 

Or  from  attempting  to  rescind  on  other  ground,  311. 

Or  from  failing  to  set  up  repudiation  in  vendor’s  action,  312. 

Or  from  retaining  possession  after  repudiation,  313. 

But  mere  payment  of  taxes  is  not  a  waiver,  314. 

Nor  giving  a  grazing  lease  or  option  to  purchase,  315. 

Vendor  may  subsequently  lose  right  to  rely  on  waiver,  316. 

Where  purchaser  has  waived,  court  will  give  vendor  reasonable  time  on 
reference  to  acquire  and  perfect,  317. 

Improvidence 

What  is  and  when  it  will  invalidate  contract,  68.  ^ 

Improvements 

May  be  evidence  of  acceptance  of  title,  306. 

Purchaser  cannot  recover  for,  where  want  of  title,  290. 
lias  no  lien  for,  when  contract  negotiations  fail,  190. 

Incumbrance  - 

Title  not  bad  if  same  payable  before  time  for  conveyance,  268-2;l. 

As  to  where  same  exceeds  price,  272. 

When  purchaser  to  pay  subsequent  encumbrances,  473. 

Purchaser’s  oglibation  to  indemnify  vendor  against,  see  next  subject 
below. 

Purchaser’s  right  to  set  off  payment  on  encumbrance,  503-506. 
Purchaser  allowed  to  pay  price  into  court  for  protection  against, 
490-493. 

I  Illustration  of  encumbrances,  558. 

Indemnity  by  Purchaser  Against  Encumbrances  Assumed 
Prima  facie  he  is  bound  to  do  so,  599. 

And  the  obligation  must  be  assigned,  600. 

And  vendor  or  assignee  may  sue  purchaser  before  paying,  601. 

But  the  presumed  intention  on  which  this  liability  is  based  may  be 
rebutted,  603. 

And  the  rule  applies  only  against  the  real  purchaser  (not  a  merely 
nominal  grantee),  603. 

And  only  in  favor  of  the  real  vendor  (not  a  merely  nominal  grantor), 
604. 

But  purcha-ser  is  not  personally  liable  to  the  mortgagee,  604a. 

Indemnity 

See  last  preceding  item. 

Buyer  not  compelled  to  accept  when  title  defective,  320a.  v 
Indians 

Can  validly  agree  to  buy  or  sell,  71. 

Infants  '  . ,  ,  ^  , 

Cannot  recover  purchase  monies  paid  unless  fraud  or  no  possession 

or  forfeiture  clause,  59. 

Court  Vvill  enquire  if  contract  beneficial  to  infant  defendants,  60. 

And  plaintiff  must  pay  their  costs,  60. 

Infant  can  recover  damages  against  vendor  for  breach,  61. 

Contract  void  if  clearly  prejudicial  to  infant,  62. 

Otherwise  only  voidable  (within  reasonable  time  after  ma.iority),  62. 
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If  lie  dies  under  age,  legal  representative  may  avoid  within  a  reasonable 
time  after  death,  62. 

Eepudiation  during  infancy  effective,  62a. 

Must  on  repudiation  return  or  offer  to  return  the  consideration  received, 
63. 

Can  appoint  agent  to  purchase,  35. 

Injunction 

Mandatory  where  fixtures  wrongfully  removed,  401-402. 

Foreign,  against  vendor  no  bar  to  s.p.  for  purchaser,  690. 

To  restrain  executors  selling  without  reserve,  44. 

To  restrain  vendor  re-selling  wrongfully,  451. 

To  restrain  waste  by  purchaser,  397. 

Insanity 

Does  not  invalidate  unless  other  party  aware,  67. 

Interest 

See  Payment  (Interest). 

See  Purchaser’s  Interest. 

See '  Vendor’s  Interest. 

Judgments  Against  Vendor  (by  Third  Persons) 

If  before  sale,  create  saleable  interest  in  creditor,  14. 

If  after  sale,  the  decisions  as  to  creditor’s  rights  are  conflicting,  16. 
But  creditor  has  no  interest  if  vendor  has  ceased  to  have  any  beneficial 
interest,  15. 

Judgments  Against  Purchaser  (by  Third  Persons) 

Whether  creditor  acquires  interest  depends  on  statutory  language,  17. 
Creditor  not  entitled  to  notice  of  cancellation,  18. 

Nor  to  equitable  relief  from  forfeiture  for  default,  18. 

Jurisdiction  (as  to  Remedies  for  Default) 

Equitable  remedies,  interests  and  rights  under  Torrens  System,  610. 
Jurisdiction  to  grant  s.p.  in  case  of  foreign  lands,  611. 

If  land  within  jurisdiction,  foreign  ^injunction  disregarded,  612. 
Damages  in  lieu  of  or  in  addition  to,  613. 

Alberta  legislation  against  execution  till  land  sold,  614. 

Action  to  declare  extra-judicial  determination,  615. 

As  affected  by  provision  for  extra-judicial  cancellation  or  by  notice 
given  thereunder,  623,  623a,  698,  733. 

Jurisdiction  (General)  ' 

See  (above  and)  as  to  s.p.  in  case  of  foreign  land,  610. 

Of  foreign  court  to  make  decree  in  rem,  690. 

See  Equitable  Relief. 

See  Election  of  Remedies  (General). 

See  Election  of  Remedies  (After  Judgment). 

None  to  open  iJp  final  order  of  foreclosure  properly  made,  726. 

Knowledge 

See  Notice. 

Laches 

Though  tirne  not  essential,  unreasonable  default  bars  s.p.,  660^ 
Especially  if  transaction  speculative,  ib. 

Inability  to  perform  is  no  excuse,  ib. 

Confession  of  such  inability  is  a  bar  to  s.p.,  ib. 

And  contract  may  be  tieated  as  at  an  end  when  other  party’s  rio'ht 
to  s.p.  gone,  ib.  ‘ 

But  default  not  a  bar  if  time  not  essential  and  court  can  do  justice,  661. 
Time  occupied  in  negotiating  not  counted,  ib. 
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Less  delay  will  bar  s.p.  than  relieve  against  forfeiture,  ib, 

S.p.  barred  when  undue  delay  in  asserting  or  suing  on  contract,  684. 
But  purchaser’s  delay  excused  if  in  possession,  ib. 

Or  if  due  to  misrepresentation  by  other  side,  ib. 

See  Abandonment.  ' 

r 

Land 

What  is,  1-7. 

See  Vendor’s  Interest. 

See  Purchaser’s  Interest. 

Land  Description 

Memorandum  of  contract  insufficient,  if  land  not  described,  118. 
Description  in  contract  by  reference  to  earlier  instrument,  280. 
Contained  in  agreement,  need  not  be  followed  in  conveyance,  522. 
Purchaser  is  entitled  to  modern  description,  ib. 

Purchaser  must  accept  metes  and  bounds  description  in  certain  cases, 
523. 

Lien  of  Vendor  i 
See  Vendor’s  Lien. 

Lien  of  Purchaser 

None  for  improvements  where  contract  negotiations  fail,  190. 

Allowed  where  purchaser  rescinds  for  defective,  title,  294. 

But  not  for  damages  or  improvements  in  such  cases,  290. 

Also  where  he  rescinds  for  misrepresentation,  217. 

Lis  Pendens 

Is  an  encumbrance  to  be  removed  by  vendor,  555(e). 

Manitoba  Legislation  , 

Allows  purchaser  to  create  seed-grain  lien  to  municipality,  457(g). 
Limits  goods  distrainable  by  vendor,  792. 

As  to  counter-claim  for  damages  against  assignee  of  vendor,  413. 
Allows  purchaser  to  create  seed-grain  lien  in  favor  of  municipality, 
457(g). 

Married  Homesteader 

Contract  unenforceable  against  husband  unless  wife  consents,  65  and 
191. 

But  husband  seeking  to  enforce  is  entitled  to  reference  to  get  consent, 
65  and  191. 

Bona  fide  purchaser  not  affected  by  falsity  in  vendor’s  dower  affidavit 
in  statutory  forrii,  277. 

"Matters  of  Conveyance” 

Term  applied  to  encumbrances  payable  before  date  fixed  for  completion 
of  sale,  269. 

Not  regarded  as  “matters  of  title,”  ib. 

Mechanics’  Liens  Created  by  Purchaser 

Will  have  priority  over  vendor  to  extent  of  enhanced  value  of  land, 
457a. 

To  entitle  the  lienee  to  full  priority  over  vendor,  privity  or  consent  of 
latter  necessary,  457c. 

Provision  authorizing  purchaser  to  build  at  his  own  expense,  is 
insufficient  to  constitute  such  privity  or  consent,  457c. 

Lienee  may  redeem  vendor,  457d. 

But  not  remove  building,  457e. 

Vendor  paying  off  lien,  cannot  tack,  457f. 

Memorandum  of  Contract  as  Required  by  Statute  of  Frauds  (Form  of) 
May  be  by  letter,  telegram,  entry,  will,  affidavit,  etc.,  101. 

But  not  mere  instruction  to  agent,  101. 

Need  not  be  addressed  or  delivered  to  other  party,  102. 
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Or  intended  to  be  or  to  be  treated  as  such  memo.,  ib. 

A  deed  undelivered  is  (probably)  not  such  memo.,  103. 

And  certainly  is  not  such  unless  it  recites  the  antecedent  agreement, 
ib. 

May  be  sufficient  though  it  repudiates  the  contract  it  refers  to,  104. 

Is  not  insufficient  because  parties  intend  a  later  and  more  formal 
document,  105. 

As  to  expressly  stipulating  for  such  formal  document,  106,  108  and 
137. 

Unless  further  material  provisions  are  intended  to  be  so  embodied. 
107. 

May  consist  of  separate  letters  of  different  dates,  if  connected,  109. 
But  connection  must  be  apparent  on  the  face,  110. 

Parol  evidence  admissible  to  explain  the  meaning  of  expressions.  111. 

Memorandum  of  Contract  as  Required  by  Statute  of  Frauds  (General) 
See  (above  and)  Necessity  for  Written  Memorandum  of  Contract. 

See  Statute  of  Frauds  (Contracts  Within). 

See  Verbal  Contract  Good  Defence. 

See  Verbal  Contract  Valid  Though  Unenforceable. 

See  Part  Performance  in  Lieu  of  Memo,  of  Contract. 

See  Names  of  Parties  in  Memo,  of  Contract. 

See  Signature  to  Memo,  of  Contract. 

See  Rectification  of  Memorandum  of  Contract. 

See  Land  Description. 

See  Price. 

See  Terms. 

Mines  and  Minerals 

See  Want  of  Title  (W'hat  Constitutes). 

See  Addenda  on  page  xlviii. 

Misdescription 
See  Mistake. 

See  Abatement. 

See  Remedy  After  Conveyance  for  Matters  Prior  Thereto. 
Misrepresentation  (Materiality  and  Inducement) 

Mere  expression  of  opinion  insufficient,  194. 

If  material,  is  ground  for  refusal  of  s.p.  and  for  rescission,  195. 

As  to  identity  or  location  of  the  property,  195(a). 

A.S  to  size  or  physical  characteristics,  195(b). 

.  As  to  the  profits  of  a  business  on  the  land,  195(c). 

As  to  vendors  having  a  charter  for  ear  line  to  property,  195(d). 

As  to  third  parties  having  bought  nearby,  195(e). 

As  to  intentions  of  third  parties,  195(f). 

As  to  quantum  of  interest  purchaser  is  getting  in  syndicate,  195(g). 
As  to  state  of  title,  195(h). 

As  to  legal  effect  of  clause  in  contract,  195 (j). 

As  to  contents  or  nature  of  the  agreement,  195(k). 

As  to  pretended  opinion  of  vendor  regarding  property,  195(1). 

As  to  identity  of  vendor,  195(m). 

As  to  identity  of  purchaser,  195(n). 

As  to  cost  of  building,  195 (o). 

As  to  amount  spent  by  vendor  in  improvements,  195(o). 

Immaterial  if  only  as  to  value,  196. 

Or  as  to  price  paid  by  vendor,  196. 

Or  as  to  land  being  “fit  for  farming,”  196. 

Or  other  expressions  of  opinion,  estimate  or  proficy,  196. 

Or  as  to  chances  of  re-selling  at  profit,  196. 

Or  as  to  whom  a  bidder  is  bidding  for,  197. 

No  relief  if  misrepresentation  not  relied  upon,  197. 
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Or  if  buyer  inspects,  198. 

Or  where  representation  made  as  a  friendly  “tip”  and  not  to  advance 
vendor’s  interest,  201. 

^^^^199^”'^  l^nowledge  and  opportunity  to  inspect  no  bar  to  remedy, 

Nor  a  provision  that  purchaser  relies  on  his  own  iudgment  and 
knowledge,  599a. 

Misrepresentation  by  Agents 

Rescission  will  be  granted  for,  202.  I 

Also  foi  misrepresentation  by  a  party  to  a  third  person  in  certain 
case,  203. 

So,  too,  in  case  of  misrepresentation  by  sub-agent,  204. 

S'o,  too,  where  stranger  misrepresents  if  other  party  knew  of  the 
representation  and  its  falsity  and  other  party’s  reliance  thereon 
205. 

Agent  misrepresenting  to  principal  as  to  price  of  a  joint  purchase 
cannot  Collect  from  principal,  206. 

Misrepresentation  (Rescission  for) 

Granted  though  misrepresentation  was  innocent,  207. 

Must  be  sought  by  all  injured  parties,  208. 

Will  not  be  granted  at  the  instance  of  any  but  the  immediate  parties 
to  whom  misrepresentation  made,  209. 

Must  be  sought  in  toto,  210. 

Party  seeking  must  be  able  and  willing  to  make  restitution,  211. 

But  mere  occupation  does  not  prevent  such  restitution,  212. 

Nor  plowing  up  without  injury,  212. 

Stronger  evidence  required  for  rescission  than  for  resisting  s.p.,  213. 

Assignee  of  vendor  takes  subject  to  this  right  of  rescission,  214. 

But  on  rescission  must  refund  the  monies  received  by  him,  214. 

After  conveyance  no  rescission  unless  misrepresentation  fraudulent, 
215. 

Court  has  discretion  to  allow  damages  in  lieu,  216. 

Upon  such  rescission  purchaser  has  lien  for  refund,  217. 

See  Election  to  Affirm  After  Misrepresentation. 

Misrepresentation  (Damages) 

May  be  allowed  though  rescission  barred,  223. 

Misrepresentation  must  be  fraudulent,  223. 

Otherwise  no  action  of  damages  unless  warranty,  224. 

Guilty  agent  is  liable  personally,  '225. 

Occupation  rent  will  be  deducted  from  damages,  226. 

Measure  of  damages  is  difference  between  price  paid  and  real  value, 
227. 

But  does  not  include  anticipated  profits,  227. 

Only  nominal  damages  recoverable  where  re-sale  at  a  profit,  228. 

Right  may  be  waived  by  purchaser  obtaining  extension  of  time,  229. 

Mistake  (in  Formation  of  Contract  Before  Its  Reduction  to  Writing) 

No  s.p.  where  there  is  great  common  error  as  to  area,  246. 

Nor  where  common  error  as  to  prior  agreement  with  third  party  being 
invalid,  247. 

Nor  where  great  and  excusable  misunderstanding  between  vendor  and 
his  agent  as  to  identity  of  property,  248. 

Nor  where  vendor  thought  she  had  only  life  interest  whereas  she'  had 
fee  simple,  249. 

But  otherwise  where  he  names  lots  he  does  not  own  by  mistake  for 
ones  he  does  own,  250. 

Or  where  agent  of  vendor,  though  inspecting  right  lot  names  to  them 
a  wrong  lot,  251. 
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Vendor  cannot  get  rectification  where  owning  east  half  he  erroneously 
sells  west  half,  252. 

Sale  not  affected  by  general  delusion  of  buyer  as  to  land  values  in 
neighborhood,  253. 

Or  by  mistake  of  buyer  as  to  size  or  acreage  not  known  or  caused  by 
other  side,  254. 

Unless  it  would  work  a  hardship  amounting  to  injustice  and  be 
unr^easonable,  ib. 

Tn  general,  unilateral  mistake  when  not  contributed  by  the  other  side 
does  not  affect  sale,  255. 

Remedy  barred  by  possession  or  payment  after  discovery,  256. 

V  After  conveyance  no  remedy,  257. 

Except  where  total  failure  of  consideration,  258. 

Mistake  (in  the  Reduction  of  Contract  to  Writing) 

As  to  omission  of  a  term  agreed  on,  120-127. 

As  to  omission  of  a  term  understood  by  one  party,  185-187. 

As  to  misstatement  of  a  term,  119,  127,  133  and  134. 

Rectification  allowed  in  the  same  action  as  s.p.,  261. 

Evidence  of  true  agrement  must  be  very  clear  to  warrant  rectification, 
262. 

Vendor  cannot  avoid  by  showing  special  meaning  he  attached  to  word 
“land”  in  contract,  263. 

S.p.  refused  when  parcel  inserted  unknown  to  vendor  through  his 
solicitor’s  mistake,  264. 

Ditto,  where  mistake  as  to  legal  effect  of  contract  if  induced  by  other 
party,  265. 

Damages  allowed  if  land  intended  to  be  included  has  been  re-sold  to  a 
third  person,  266. 

Doctrine  of  “purchaser  for  value  without  notice”  inapplicable  where 
vendor  signs  under  fundamental  error  as  to  nature  and  contents, 
267. 

Rectification  allowed  if  memo,  of  contract  contains  words  to  rectify 
by,  133. 

Moratorium  Acts 

Of  the  various  provinces,  decisions  upon,  495a. 

Mortgage 

See  Incumbrance. 

Municipal  Corporations 

Have  only  such  power  to  contract  as  given  by  statute,  70. 

Seed-grain  liens,  457g. 

Mutual  Rescission  (How  Effected) 

Total  rescission  may  bo  effected  by  parol  though  contract  within 
Statute  of  Frauds,  345. 

r'  Or  by  a  new  and  inconsistent  contract,  346. 

May  be  inferred  from  abandonment  accepted  or  concurred  in  by  other 
party,  347. 

But  abandonment  will  not  be  inferred  from  the  mere  fact  of  purchaser 
going  out  of  possession,  347a. 

And  not  necessarily  from  laches,  347a. 

Nor  from  vendor  taking  possession  when  wrongfully  informed  that 
purchaser  has  abandoned,  347a. 

Nor  from  mere  delay  in  payment,  347a. 

Nor  where  a  tenant  with  option  of  purchase  accepts  a  new  lease 
lacking  such  option,  347a. 

Mutual  rescission  may  also  be  inferred  from  repudiation  by  one  side 
concurred  in  by  the  other  party,  347b. 
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And,  after  such  repudiation,  it  is  too  late  to  offer  to  perforin,  347c. 

But  it  is  not  repudiation  for  purchaser  to  refuse  to  pay  till  good 
,  title  shown,  347c. 

Nor  for  vendor  to  wrongfully  try  to  make  purchaser  pay  taxes,  347c 

Repudiation  by  one  side  is  ineffective  to  terminate,  unless  the  other 
side  so  treats  it,  347‘b. 

If  vendor  inequitably  dispossesses  purchaser,  that  is  repudiation,  348. 

But  if  contract  provides  for  such  repossession  same  is  not  rescission, 
349. 

Such  acquiesence  and  election  must  be  clear  and  unequivocal,  350. 

Such  rescission  is  e.xtra- judicial,  the  court  merely  declaring  fact,  351, 
615,  779. 

Mutual  Rescission  (Consequences) 

Vendor  not  liable  to  return  purchase  monies,  if  purchaser  wrongfully 
abandons  or  repudiates,  353. 

He  can  recover  damages  in  such  case  if  he  does  not  treat  contract  as 
ended,  355. 

But  otherwise  if  purchaser  abandons  for  lack  of  title,  356. 

Monies  returnable  on  rescission,  if  nothing  said  on  the  subject,  357. 

Or  where  vendor  wrongly  gives  notice  of  determining  for  default,  358. 

Purchaser  need  not,  before  action,  make  formal  demand,  357. 

Such  return  does  not  include  deposit,  unless  vendor  at  fault,  358. 

No  relief  against  forfeiture  of  deposit,  667.  , 

As  to  when  monies  paid  by  purchaser  are  “deposit,”  668-672. 

Jurisdiction  to  relieve  against  forfeiture  of  monies  other  than  deposit, 
665,  666. 

Purchaser  not  so  entitled  in  or  after  foreclosure  action,  712,  720. 

Rescission,  mutual  or  otherwise,  renders  unenforceable  any  note, 
judgment  or  other  security  for  price,  363. 

And  renders  the  purchaser  liable  in  trover,  if  he  afterwai’ds  cuts  and 
removes  standing  crops,  364. 

Promise  of  vendor  to  abandoning  purchaser  to  refund  if  re-sale  at 
profit,  is  unenforceable,  unless  abandonment  was  consideration 
for  promise,  365. 

If  purchaser’s  real  interest  is  nil,  mutual  rescission  binding  on  his 
judgment-creditor,  366. 

Mutual  rescission  may  be  conditional  and,  then,  on  breach,  s.p.  still 
lies  on  the  original  agreement,  367. 

Mutuality  (Want  of)  , 

Until  both  parties  are  bound,  neither  one  is  bound,  189. 

Names  of  Parties  in  Memo,  of  Contract 

Memo,  insufficient  if  both  names  not  shown  thereon  by  signature  or 
otherwise,  112. 

The  expression  “agent”  is  insufficient,  ib. 

The  expression  “vendor”  is  insufficient  or  “my  client,”  ib. 

But  “owner”  or  “proprietor”  or  the  “mortgagee”  are  sufficient.,  ib. 

A  receipt  “from  A”  sufficiently  shows  A  to  be  purchaser,  ib. 

Contract  may  be  enforced  against  undisclosed  principal  if  contract 
unsealed,  113. 

But  not  if  the  document  fails  to  render  agajnst  personally  liable,  114. 

If  under  seal  no  action  lies  against  a  person  not  signing,  115. 

And  a  person  does  not  become  entitled  to  sue  by  subsequently  adopting 
a  signer  as  his  agent,  117. 

Negotiations  for  Contract,  Failure  of 

“Vendor”  can  recover  possession,  190. 

But  not  occupation  rent  of  mesne  profits,  ib. 

The  “purchaser”  can  recover  all  monies  paid',  ib. 
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But  has  no  lien  or  claim  for  improvements,  ib. 

Can  recover  from  agent  who  misrepresented  authority  and  received 
money,  ih. 

Court  will  make  declaration  that  there  is  no  contract,  ib. 

Non-Conveyance,  Action  for  Damages  for 

Lies  if  purchaser  incapacitates  himself  to  convey,  803  and  516. 

Or  refuses  or  shows  intention  not  to  perform,  803  and  516. 

Or  if  vendor  is  unable  to  perform,  804. 

Or  delays,  805. 

Not  where  wife  of  “vendor”  refuses  to  consent  re  homestead,  806. 

As  to  damage  in  lieu  of  s.p.,  613. 

As  to  election  between  rescission  and  damages,  616  and  621. 

Measure  of  damages,  as  in  Bain  v.  Fothergill,  809. 

Measure  of  damages,  loss  of  profits,  810-811. 

Non-Performance  as  a  Bar  to  Remedy  Against  Other  Party  (Vender  Barred) 

If  himself  in  default,  he  cannot  penalize  purchaser,  633. 

Or  rely  on  a  defence  on  purchaser’s  default,  633. 

Even  if  time  of  the  essence,  ib. 

This  principle  applies  where  vendor’s  default  is  under  a  prior  agreement 
of  purchase,  634. 

Also  where  purchaser  entitled  to  pay  in  work  instead  of  cash,  635. 

And  where  vendor  loses  title,  636. 

And  where  vendor  wrongfully  resells,  637. 

But  not  where  vendor  losses  title  owing  to  purchaser’s  default,  638. 

Non-Performance  as  a  Bar  to  Remedy  Against  Other  Party  (Purchaser 
Barred) 

If  mutual  rescission  due  to  his  default,  purchase  money  not  repayable. 
639. 

Ditto,  where  he  wrongfully  repudiates,  640. 

Or  wrongfully  abandons,  641. 

Or  is  unable  to  carry  out  his  part,  642. 

Or  the  contract  goes  off  through  his  fault  in  any  way,  643. 

Or  where  title  is  lost  by  vendor  through  purchaser’s  default,  286c. 

Non-Performance  as  a  Bar  to  Remedy  Against  Other  Party  (General) 

A  party  in  default  must,  before  penalizing  other  party,  remedy  his 
own  default,  644. 

Or  offer  to  do  so,  644. 

Delay  or  opposite  pai;ty  is  no  defence  when  caused  by  party  pleading 
same,  645. 

Waiver  of  conduct,  bars  reliance  thereon,  646. 

Wrongful  abandonment,  etc.,  does  not  bar  such  party  from  enforcing 
contract  if  other  side  insists  thereon  instead  of  acquiescing,  647. 

As  to  s.p.  being  barred  by  laches,  684. 

Notice 

See  Caveat. 

See  Purchaser  for  Value  Without  Notice. 

Knowledge  of  defect  in  title  as  a  bar  to  rescission  therefor,  318  and  319. 
Ditto,  as  a  bar  to  compensation,  579-581. 

Objection  to  Title 

See  Want  or  Defect  of  Title. 

Occupation  Rent 

Deducted  from  purchaser’s  damages  on  rescission,  226. 

Payment  of,  a  condition  of  relief  against  forfeiture,  665. 

Purchaser’s  liability  to,  where  vendor  determines,  783. 
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Offer  (How  Effected) 

Not  constituted  by  mere  quotation  of  price,  136. 

Nor  a  mere  resolution  of  the  municipal  council^  ib. 

Nor  a  proposal  contemplating  further  negotiations,  ib. 

May  be  sufficient  though  other  side  stipulates  a  more  formal  one,  137. 
Offer  (Assignment  of) 

Cannot  be  done  until  acceptance,  143. 

Ontario 

Vendor’s  and  Purchaser’s  Act,  effect  of,  695. 

Certain  recitals  over  20  years  old  are  prima  facie  evidence,  541. 

Where  memorial  of  discharge  of  mortgage  unregistered,  mortgage  need 
not  be  produced,  543a. 

Legal  representative  under  Devolution  Act,  528. 

Offer  (Withdrawal  of) 

May  be  withdrawn  any  time  before  notice  of  acceptance,  138. 

Though  offer  reads  ‘T  hereby  agree”  or  to  like  effect,  139. 

Or  purports  to  be  irrevocable  for  a  stated  time,  140. 

Similarly  an  agreement  under  seal  signed  by  one  party  only,  141. 
Withdrawal  may  be  by  acts  inconsistent  with  offer,  142. 

Open  Contract 
Defined,  530. 

Option  (Nature  and  Consideration) 

“The  first  privilege  of  ptirchasing”  gives  unconditional  option,  159. 
Provision  for  paying  sum  on  default,  not  option  to  default,  160. 
Option  to  buy  given  with  security  for  loan  is  unenforceable,  161. 
Unless  founded  on  consideration,  may  be  terminated  at  any  time,  162. 
Kote  given  as  price  of  (unexercised)  option  may  be  enforced,  163. 
Extension  must  be  based  on  consideration,  164. 

Price  thereof  prima  facie  not  applicable  on  price  of  land,  165. 

In  a  lease,  not  lost  by  new  lease  at  expiration  of  old,  166. 

But  is  lost  on  forfeiture  of  lease,  167. 

No  jurisdiction  to  relieve  against  insisting  on  its  being  at  an  end,  169. 
Where  for  a  stated  number  of  days,  hours  are  not  computed,  170. 
Action  lies  for  declaration  of  non-exercise  if  registered,  172. 
Re-presenting  cheque  given  for  option  does  not  extend  time,  168. 

Option  (Acceptance  or  Exercise) 

Ordinarily  notice  of  acceptance  is  sufficient,  173. 

If  conditions  precedent  prescribed,  same  must  be  fulfilled,  174. 

Court  has  no  power  to  relieve  or  extend  time,  175. 

Tender  of  acceptance  is  unnecessary  if  optionor  disposes  of  land 
prematurely,  176. 

Must  payment  accompany  acceptance  if  no  title,  177. 

Where  option  to  pay  and  give  other  land,  optionee  not  entitled  to 
reasonable  time  to  make  title,  178. 

Cannot  be  assigned  before  acceptance,  179. 

Parol 

Total  rescission  may  be  effected  by,  345. 

To  explain  expressions  in  a  statutory  memo..  Ill  and  124. 

To  show  terms  omitted  therefrom,  122  and  123. 

To  connect  documents  forming  same,  110. 

To  show  an  unnamed  principal  in  a  contract,  113. 

Part  Performance  in  Lieu  of  Statutory  Memo,  of  Contract 
Taking  possession  with  vendor’s  consent  sufficient,  90. 

But  not  possession  taken  otherwise,  91. 

Possession  must  be  taken  in  capacity  as  purchaser,  92. 

Slight  acts  of  possession  sufficient,  93. 

Various  other  acts  of  part  possession,  94. 
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Mere  payment  of  money  insufficient,  95. 

The  acts  must  be  clearly  referable  to  a  sale,  96. 

Continued  possession  by  tenant  purchasing,  97. 

Possession  is  part  performance  against  a  party  as  well  as  for  him, 
98. 

Possession  not  substitute  for  memorandum  in  action  at  law  for 
damages  as  distinguished  from  action  for  s.p.,  99. 

Parties  Not  Ad  Idem  (Something  Left  to  Future  Decision) 

In  such  cases,  s.p.  not  granted,  180. 

If  title  to  be  made  to  “satisfaction”  of  the  purchaser’s  solicitors,  their 
approval  is  necessary,  181. 

Approval  of  part  only  of  the  terms  is  insufficient,  182. 

Contemplation  of  a  more  formal  document,  105-108,  137. 

Parties  Not  Ad  Idem  (Misunderstanding) 

No  contract  until  ad  idem  on  all  points,  184. 

Or  if  material  diflerenees  of  misunderstanding  where  memo,  equivocal, 
185. 

Court  has  discretion  to  refuse  s.p.  in  such  cases,  even  though  contract 
legal,  186. 

A  clause  is  unenforceable  if  not  read  or  explained  to  a  non-English 
party,  where  other  party  has  undertaken  to  do  so,  187. 

Parties  Not  Ad  Idem  (Vagueness  or  Doubt) 

No  s.p.  if  terms  vague  or  uncertain,  188. 

Or  where  verbal  sale  is  not  clearly  proven,  188. 

Parties  to  Action  ^ 

Defendants  in  vendor’s  action  for  s.p.,  710,  711. 

As  to  vendor  suing  after  assigning  contract,  406. 

Agent-purchaser  suing  must  join  principal,  32. 

In  suit  for  removal  of  fixtures  by  purchaser,  402. 

Adding  agent  when  authority  disputed,  30. 

In  purchaser’s  action  for  s.p.  in  case  of  homestead,  8D0a. 
Judgment-creditor  of  purchaser  seeking  relief  against  forfeiture,  18, 
666. 

In  purchaser’s  action  for  s.p.  where  vendor  has  resold,  442. 

Partners 

Survivor  of  two  can  sell,  37. 

~  Agreement  to  buy,  by  one  only,  can  be  enforced  against  the  other,  38. 
But  not  if  contract  under  seal,  ib. 

Payment  into  Court 

See  Payment  where  Title  Encumbered.  ~ 

Payment  (Conditions  Precedent  Thereto) 

^  endor  must  first  show  good  title  if  demanded  unless  title  accepted 
or  covenant  to  pay  irrespective  of  title,  458. 

Till  then,  purchaser  not  in  default,  459. 

But  this  does  not  apply  to  the  “cash”  or  “down”  payment,  460. 

Nor  where  the  purchaser  has  accepted  the  title,  461. 

Purchaser  cannot  first  require  vendor  to  pay  the  latter’s  own  arrears 
under  prior  agreement,  462. 

Furnishing  abstract  not  a  condition  unless  demanded,  463. 

Covenant  to  convey  “on  payment”  makes  purchaser’s  covenant  to  pay 
independent,  464. 

Must  pay,  though  property  under  mortgage  not  then  due,  465. 

And  though  there  are  registered  judgments  against  vendor,  465. 

But  court  will  protect  purchaser,  490-495. 
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Tendency  is  to  construe  covenants  to  pay  and  to  convey  as  dependent 
upon  each  other,  466. 

Purchaser  entitled  to  production  of  his  note  before  payment,  467. 

Payment  (to  Whom) 

Assignment  by  vendor  does  not  affect,  unless  purchaser  notified,  468. 

And  registered  caveat  is  not  such  notice,  468. 

Agent  to  receive  “down”  payment  not  agent  to  .receive  deferred  ones, 
469. 

Payment  to  court  receiver  sufficient,  470. 

When  registered  judgment  against  c.t.q.  of  vendor,  purchaser  protected, 
471. 

Paying  chartered  bank  is  sometimes  sufficient,  472. 

Purchaser  liable  to  subsequent  encumbrancer,  if  notified  before 
payment,  473. 

Vendor’s  agent  may  in  some  cases  sue  purchaser  in  his  own  name,  474. 

Payment  (Where) 

If  no  place  named,  then  at  vendor’s  residence,  475. 

But  place  may  be  implied,  475. 

Payment  (Bank  Exchange) 

If  payable  “in  gold  or  equivalent”  purchaser  must  pay  exchange,  476. 

Payment  (Interest) 

Payable  from  taking  of  possession,  477. 

If  payable  from  conveyance,  delay  in  latter  does  not  relieve  purchaser, 
478. 

Ditto,  if  time  named  for  interest  to  commence,  479. 

Except  in  certain  cases,  480. 

May  in  some  case  cease  on  payment  into  chartered  bank,  481. 

Interest  sometimes  allowed  at  greater  rate  than  statutory  rate,  482. 

Court  cannot  relieve  against  provision  for  compounding,  483. 

Payment  (Tender) 

Actual  production  necessary,  unless  dispensed  with,  484. 

What  constitutes  dispensing,  484. 

In  case  of  crop  payment  and  vendor  giving  no  direction,  485. 

Trifling  shortage  will  not  bar  purchaser  from  s.p.,  486. 

Payment  (Form  of.  Other  Than  Cash) 

If  price  payable  in  chattels  or  land,  purchaser  reselling  is  liable  for 
actual  value,  487. 

Otherwise,  if  unable  to  convey  through  mistake,  487. 

Where  purchaser  has  option  to  pay  in  land  or  cash,  then,  on  failing 
as  to  land,  he  must  pay  full  amount  in  cash,  487. 

So,  too,  where  he  defaults  in  covenant  to  convey,  as  definite  part  of 
his  price,  488. 

In  crop  payment  agreement,  vendor  failing  to  give  direction  re  delivery 
is  no  excuse  if  purchaser  did  not  plant,  489. 

Payment  (When  Title  is  Encumbered) 

Purchaser  entitled  to  be  protected  by  payment  into  court  or  otherwise, 
490. 

He  cannot  be  compelled  to  do  so  where  encumbrances  not  due  till  after 
time  for  conveyance,  491. 

Nor  where  vendor’s  title  is  under  a  prior  agreement,  492. 

Purchaser  sued,  sometimes  allowed  and  sometimes  ordered  to  pay  into 
court,  493. 

If,  on  account  of  encumbrances,  vendor  is  not  entitled  to  have  money 
paid  direct  to  him,  he  is  not  entitled  to  foreclose  for  non-payment, 
494. 
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Payment  (Extension  of  Time) 

The  Moratorium  Acts  of  the  various  provinces,  495a. 

Provision  for  crop  failure  (when  occurring  after  year  for  final 
payment),  496. 

Ditto,  where  interest  only  is  payable,  when  does  principal  become 
payable?  497. 

Agreement  for  extension  set  aside,  if  obtained  fraudulently,  498. 

And,  if  voluntary,  is  unenforceable,  498a. 

Payment  (Prepayment) 

Purchaser  cannot  compel  vendor  to  accept,  499. 

But  otherwise,  if  vendor  accelerates,  499a. 

Payment  (Acceleration) 

Court  cannot  relieve  against  acceleration  clause,  500. 

No  notice  of,  is  necessary,  501. 

Conflicting  decisions  as  to  whether  effective  in  crop  payment  agreement, 
502. 

Vendor  suing  on  acceleration  clause  must  allege  readiness  and 
willingness  to  give  title,  502a. 

Where  encumbrance  is  payable  by  vendor,  can  purchaser  set  off  the 
encumbrance  against  balance  due  vendor  or  vice  versa  ?  503,  504 
and  505. 

When  vendor  has  conveyed  part  to  assignee  of  purchaser,  purchaser  is 
entitled  to  credit  for  all  the  vendor  should  have  collected,  506. 

Payment  (Tacking  by  Vendor) 

If  he  pays  mechanic’s  lien,  he  cannot  add  to  balance  of  price,  507. 

Payment  (Miscellaneous  Matters) 

Covenant  to  pay  may  be  implied,  508. 

Must  pay  in  full  before  entitled  to  possession,  394. 

A  proviso  for  payment  inconsistent  with  an  earlier  one  is  void,  510. 

Not  duress,  for  vendor  to  exact  bonus  from  sub-purchaser,  511. 

A  receipt  for  purchase  money,  though  under  seal,  is  only  prima  facie 
evidence,  512. 

Failing  appropriation  by  purchaser,  whether  vendor  is  to  apply  to 
principal  or  interest,  513. 

Penalty 

Prescribed  in  contract,  does  not  bar  s.p.,  680. 

Relief  against,  see  Equitable  Relief. 

Place 

For  completion,  vendor  must  have  conveyance  at,  519. 

Purchaser  has  right  to  complete  at  L.T.O.,  520. 

Of  acceptance,  is  the  place  where  contract  is  made,  158. 

If  none  named  for  payment,  then  at  vendor’s  residence,  475. 

Place  for  payment  may  be  implied,  475. 

For  delivery  of  vendor’s  share  of  crop,  vendor’s  refusal  to  accept  there. 
485. 

Plans 

Vendor’s  failure  to  register  as  agreed,  523. 

Invalidity  of  sale  according  to  unregistered  plans,  276(g). 

Showing  road  does  not  entitle  purchaser  to  have  road  made,  342. 
Though  showing  restrictive  covenant,  still  purchaser  must  accept 
ordinary  transfer,  386. 

Pleading 

Statute  of  Frauds,  necessity  for,  87,  88,  89. 

Repudiation  by  purchaser,  322-325. 
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Title,  by  vendor,  699,  735. 

Delivery  of  transfer,  in  proceedings  to  garnish  price,  737. 

Power  to  Contract 

See  2A.  ' 

Possession 

Before  purchaser  takes,  vendor  liable  for  dilapidation,  390. 

Purchaser  cannot  safely  take,  till  good  title  shown,  391. 

Interest  runs  from  purchaser’s  taking  possession,  392. 

Also  taxes,  393. 

Purchaser  not  entitled,  till  payment  in  full,  394. 

But  there  may  be  contrary  collateral  oral  agreement  or  implication 
from  circumstances,  394. 

After  default  vendor  entitled  to  recover  after  demand,  395. 

This  applies  against  tenant  of  purchaser,  395. 

Vendor  not  entitled  to  repossession  before  default,  396. 

Unless  purchaser  is  committing  waste,  397. 

Landlord  and  Overholding  Tenants  Act  inapplicable,  398. 

Limitations  of  Actions  Act. 

Under  that  Act  possession  of  part  is  possession  of  whole,  400. 

Vendor’s  remedy  for  wrongful  removal  of  fixtures  is  mandatory 
injunction,  401. 

But  no  such  action  lies  unless  deficiency  of  security,  402. 

See  Part  Performance  in  Lieu  of  Memo,  of  Contract. 

Possession  as  implied  acceptance  of  title,  306-308,  313.' 

Purchaser  remaining  in,  after  vendor  determines,  is  liable  for  rent,  783. 
Possession  as  notice  of  title,  or  right  of  occupant,  443(a). 

Purchaser  can  maintain  trespass  against  third  party  cutting  trees, 
though  vendor  in  possession,  403. 

Prepayment 

See  Payment  (Prepayment). 

Price 

Naming  to  agent,  not  authority  to  sell,  24. 

Mere  quotation  of,  not  offer,  136. 

Must  be  stated  in  statutory  memorandum  of  contract,  118  and  120. 

If  misstated,  memo,  invalid,  119. 

See  Rectification. 

See  Vendor’s  Action  for  Purchase  Price. 

See  Payment. 

Principal 

See  Agent.  ' 

Production  of  Title 

See  Evidence  and  Muniments  to  be  Produced  by  Vendor. 

Provisions  for  Accepting  or  Objecting  to  Title 

Effect  given  to  provision  for  voidance  upon  objection  (and  purchaser 
cannot  thereafter  have  s.p.),  300a. 

But  vendor  cannot  arbitrarily  annul,  300b. 

Nor  rescind  if  no  title  at  all,  300c. 

Effect  given  to  provision  for  waiver  of  objection  and  acceptance,  301. 
But  such  provisions  are  construed  strictly,  302. 

A  clause  exempting  vendor  from  producing  any  but  specified  documents, 
does  not  exempt  from  showing  good  title  if  production  indicates 
defect,  302. 

Such  provisions  do  not  apply  if  no  title  at  all,  303. 

And  are  binding  only  in  so  far  as  purchaser  was  then  cognizant  of 
defects,  304. 

Or  is  presumed  to  be  so  cognizant,  305. 
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“Puffer” 

Employment  of,  by  vendor,  may  invalidate  sale,  231. 

“Purchaser  for  Value  Without  Notice” 

Doctrine  of,  inapplicable  when  deed  executed  under  mistake  as  to 
nature,  267. 

See  Re-sale  by  Vendor. 

Purchaser’s  Action  for  Specific  Performance 

For- general  principles,  see  Part  7. 

Does  not  lie  till  all  the  price  is  due,  795. 

And  paid  or  tendered,  796. 

And  all  other  covenants  of  purchaser  fulfilled,  797. 

If  he  loses  right  to  s.p.  all  interest  in  land  is  gone  and  caveat 
removable,  651. 

Purchaser’s  Interest 

Not  an  estate  till  payment  in  full,  8. 

Depends  on  whether  entitled  to  specific  performance,  9. 

Purchaser’s  Rescission  for  Non-Conveyance 

Allowed  after  payment  in  full  and  reasonable  demand  and  notice,  560. 
Ditto,  where  vendor  refuses,  560a. 

Ditto,  where  purchaser  is  ready  to  pay  but  vendor  unable,  561. 

As  to  perfecting  title  pending  vendor’s  action  for  s.p.,  562. 

Knowledge  of  defect  will  not  bar  purchaser,  if  absolute  covenant  for 
good  title,  563. 

Purchaser’s  Remedies 

See  the  last  three  subjects  above. 

See  Recovery  of  Purchase  Monies  Paid. 

See  Rescission  by  Purchaser  for  Default. 

See  Remedies  After  Conveyance  for  Matters  Prior  Thereto. 

Ratification 

Of  unauthorized  contract  by  agent,  26-28. 

Of  infant’s  contract,  62. 

After  misrepresentation,  see  Election  to  Affirm. 

Receipt 

Only  prima  facie  evidence  of  payment,  512. 

Recovery  of  Purchase  Monies  Paid 

Where  negotiations  for  contract  fail,  190(b)  and  (c). 

Where  rescission  for  fraud,  misrepresentation  or  mistake.  207-217  2F. 
2G. 

Where  rescission  for  want  of  title,  287-296. 

Where  vendor  loses  title  through  purchaser’s  default,  286b  and  287. 
Where  vendor  gets" judicial  foreclosure,  266(a),  712  and  720. 

Where -vendor  determines  extra-judicially,  358,  664-667,  778,  781  and 
782. 

In  case  of  mutual  rescission,  353-360. 

Where  contract  goes  off  through  fault  of  purchaser,  830,  100  and  353. 
Rectification 

See  Mistake  (in  the  Reduction  of  Contract  to  Writing). 

Registration  of  Prior  Title 

Conveyance  to  vendor  need  not  be  registered,  530. 

But  vendor  must  register  all  other  documents  of  title,  531. 

Including  resealed  letters  of  administration  if  foreign,  532. 

But  foreign  probate  need  not  be  resealed,  533. 
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Remedy  After  Conveyance  for  Matters  Prior  Thereto 

None  to  purchaser  for  deficiency,  defect,  misrepresentation,  misdescrip¬ 
tion,  constructive  fraud  or  mistake,  etc.,  584. 

He  has  no  defence  on  these  grounds  to  note  on  mortgage  given  for 
price,  585. 

The  rule  applies  to  exchanges,  586. 

Applies  even  though  purchaser  on  such  grounds  stops  payment  of 
cheque  given  for  part  of  price,  587. 

But  not  where  he  has  not  fully  completed  his  part,  588. 

Nor  where  agreement  expressly  provides  for  clear  title,  589. 

Nor  where  total  failure  of  consideration,  590. 

Nor  where  deed  is  to  third  person,  591. 

Nor  where  vendor  has  given  collateral  warranty,  592. 

Nor.  to  a  covenant  in  the  conveyance  itself,  593. 

The  rule  applies  against  vendor,  too,  594. 

Rent 

Validity  of  attornment  clause  and  vendor’s  right  to  distress,  792. 

See  Occupation  Rent. 

Repudiation 

See  Agents. 

See  Misrepresentation. 

See  Want  of  Title  (Time  and  Mode  of  Rescission) 

See  Rescission  by  Purchaser  for  Default. 

See  Abandonment. 

See  Mutual  Rescission. 

Vendor  may  make  title  at  any  time  prior  to,  but  not  after,  322-325. 

Purchaser’s  pleading  thereof,  ib. 

Purchaser  repudiation  first  on  one  ground  and  then  on  different  ground, 
ib. 

Re-sale  of  the  Land  (by  Vendor) 

If  second  purchaser  acquires  with  notice  of  prior  sale,  he  is  subject 
to  action  for  s.p.  by  first  purchaser,  442(a). 

Or  to  action  to  set  aside  conveyance,  442(b). 

Or  to  action  to  cut  down  title  to  mortgage,  442(c). 

Second  purchaser  must  be  a  party  to  any  action  by  the  first  purchaser 
for  s.p.,  442. 

Notice  to  second  purchaser  must  be  actual  and  not  constructive,  443(a). 

And  must  be  believed,  443(b). 

And  be  prior  to  his  payment  of  price,  443(c). 

And  second  purchaser  is  protected  only  as  to  payments  made  before 
notice,  443. 

Such  notice  may  be  to  his  solicitor,  444. 

A  person  acquiring  by  quit-claim  deed  is  not  “purchaser  for  value 
without  notice,”  445. 

A  person  acquiring  from  “a  purchaser  for  value  without  notice”  is 
himself  deemed  such  a  purchaser,  though  in  fact  he  has  notice, 
446. 

“Purchaser  for  value  without  notice”  does  not  apply  where  original 
vendor  signs  under  fundamental  error  as  to  nature  and  contents 
of  his  deed,  447. 

Land  Titles  Acts  alter  the  above  equity  rifles  as  to  effect  of  notice, 
448. 

It  is  fraud  within  such  statutes  to  acquire  with  notice  and  with 
intent  to  defeat  prior  party,  449. 

If  second  purchaser  registers  first,  statute  gives  priority,  450. 

Vendor  can  be  enjoined  from  reselling,  451. 

In  case  of  resale,  the  first  purchaser  entitled  to  full  damages,  452. 
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Re-sale  of  the  Land  (by  Purchaser) 

Provision  that  sub-sale  is  not  binding,  does  not  prohibit  or  invalidates, 
438. 

Sub-purchaser  can  sue  original  vendor  for  s.p.,  439. 

But  he  must  offer  to  pay  original  vendor’s  claim,  439. 

His  right  to  s.p.  does  not  apply,  when  sub-sale  prohibited,  439. 

In  foreclosure,  sub-purchaser  should  be  original  defendant,  440. 

He  may  be  subrogated  to  assignor’s  equitable  right  to  relief  from 
forfeiture  of  purchase  monies,  441. 

Rescission 

See  Mutual  Rescission. 

See  Misrepresentation  (Rescission). 

See  Vendor’s  Action  for  Specific  Performance  (Judgment  for 
Cancellation). 

See  Purchaser’s  Action  of  Rescission  for  Default. 

See  Want  of  Title. 

Rescission  by  Purchaser  for  Default 

As  to  being  himself  in  default,  as  a  bar,  7C. 

For  want  of  ritle,  2H. 

For  (mere)  failure  to  convey,  560. 

For  refusal  to  convey,  560a. 

For  inability  to  convey,  561,  563  and  70S. 

For  abandonment  or  repudiation  by  vendor,  347-351. 

Recovery  of  purchase  monies  paid  and  interest,  817. 

But  not  expenditure  for  improvements,  290. 

Nor  damages,  819. 

Statute  of  Frauds,  no  defence,  820. 

No  recovery  from  vendor’s  agent,  821. 

Entitled  to  lien  on  vendor’s  interest,  822. 

Reservations  (in  Conveyances) 

As  to  gravel,  when  it  operates  as  irrevocable  license,  388. 

Reservations  (in  Patents)  , 

As  to  mines  and  minerals,  see  Addenda  on  page  xlviii. 

Restitutio  in  Integrum 

Condition  of  rescission  for  misrepresentation,  210,  or  bad  title,  320, 
327-330. 

But  inability  due  to  wrongdoer  no  bar,  ib. 

Vendor  rescinding  can  retain  damages  actually  proven,  ib. 

Mere  occupation  by  purchaser  does  not  prevent  him  from  restitution, 
ib. 

See  Equitable  Relief  Against  Forfeiture. 

In  case  of  infants  repudiating  on  ground  of  infancy,  63. 

Restrictive  Covenants 

May  be  enforced  against  sub-purchaser  with  notice,  605. 

But  not  a  positive  covenant  (to  build,  repair,  spend  money,  etc.),  606. 
A  covenant  that  the  land  should  “never  be  sold,”  607. 

A  covenant  by  purchaser  does  not  run  with  the  land  against  his 
assignee,  608. 

M  here  a  jierson  buys  two  adjoining  lots  by  separate  deeds  imposing 
similar  building  restrictions,  and  re-sells  one,  609. 

As  to  the  lapsing  of  such  covenant  by  acceptance  of  ordinarv  transfer, 
609(b).  ^  , 

Saskatchewan  Legislation 

Determination  or  foreclosure  by  vendor  required  by  statute  to  be  by 
action,  770.  -i  j  j 

Does  not  allow  purchaser  to  create  seed-grain  lien  in  favor  of 
municipality,  457(g). 
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Limits  goods  distrainable  by  vendor,  792. 

Allow  priority  to  vendor’s  lien  on  crop  in  combined  sale  of  goods  and 
chattels. 

Seed  Grain  Lien  Created  by  Purchaser 

Manitoba  statute  allows  creation  but  Saskatchewan  not,  457g. 

Signature  to  Memo,  of  Contract 
May  be  by  initials  only,  128. 

Or  as  a  witness,  128. 

Or  by  inserting  one’s  own  name  as  a  party  in  the  body  of  memo.,  128. 
Agent  need  not  be  authorized  in  writing,  129. 

Agent’s  authority  may  be  subsequently  ratified,  130. 

Signature  by  agent’s  clerk  insufifieient,  131. 

Sheriff  or  auctioneer  is  agent  for  both  parties,  132. 

But  not  sheriff  as  assignee  nor  auctioneer’s  clerk,  132. 

Of  contract  sealed,  a  person  not  signing  is  not  liable,  115. 

Specific  Performance  (General) 

Matter  of  judicial  discretion,  673. 

Non-compliance  with  Statute  of  Frauds  (and  part  performance), 
90-99. 

Misunderstanding,  vagueness,  etc.,  184-188. 

Want  of  mutuality,  189. 

Not  granted  when  consideration  is  (partly)  work  to  be  done,  677. 

Or  when  it  would  work  hardship,  678. 

But  is  not  refused  simply  because  purchaser  finds  property  unsuited  to 
purpose,  679. 

Nor  because  penalty  prescribed  for  default,  680. 

As  to  mistake,  2G. 

As  to  default  on  plaintiff’s  part  when  time  essential,  649. 

Ditto,  when  time  not  essential,  660  and  661. 

Refused  where  plaintiff  unduly  delays  in  asserting  contract  and  suing, 
684. 

And  where  defendant  has  not  refused  to  perform,  685. 

Jurisdiction  exists  to  grant  rectification  in  the  same  action,  261. 

S.p.  does  not  lie  against  the  crown,  687. 

In  crop  payment  agreement,  s.p.  lies  against  vendor  perhaps  not  against 
purchaser,  688. 

Jurisdiction  in  case  of  foreign  lands,  611. 

Jurisdiction  not  ousted  by  foreign  injunction  against  vendor,  690. 
Jurisdiction  exists  where  land  and  chattels  sold  to  be  used  together, 
691. 

But  judgment  for  foreclosure  re  land  does  not  afi’ect  chattels,  691. 
Specific  Performance  (Vendor’s  Action  for.  Including  Cancellation) 

Not  excluded  by  express  provision  for  extra-judicial  cancellation,  698. 
Nor  by  a  notice  given  by  him  thereunder,  623,  623a. 

Alleging  and  proving  title,  699. 

Not  necessary  when  purchaser  has  accepted  title,  700. 

Does  not  apply  to  mere  “matters  of  conveyance,”  701. 

As  to  right  to  s.p.  with  abatement,  320. 

If  before  action  purchaser  has  repudiated  for  want  of  title,  vendor 
must  show  title  at  time  of  repudiation,  703. 

If  purchaser  repudiates  only  on  other  grounds,  he  loses  right  to 
repudiate  for  want  of  title,  704. 

Making  title  at  trial,  705  and  707. 

Showing  ability  to  convey  at  commencement  of  action,  706. 

Proving  and  making  title  on  a  reference  to  master,  708. 

Defective  and  doubtful  titles,  276-286b. 

-  Sub-purchasers  and  grantees  of  purchasers  should  be  original  parties, 
710. 
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But  not  judgment-creditors  of  purchaser,  711. 

Purchaser  cannot  counter-claim  for  relief  from  forfeiture  of  purchase 
monies,  712. 

Improper  for  judge  to  adjourn  trial  on  purchaser’s  application,  merely 
to  give  him  time  to  pay,  713. 

Costs  are  on  vendor  till  he  shows  title,  714. 

Unless  purchaser  failed  to  demand  same,  714. 

Or  provoked  the  litigation  on  other  ground,  714. 

Judgment  for  s.p.  directs  vendor  to  deposit  in  court  title  and  transfer, 
714a. 

After  judgment  for  s.p.,  purchaser  discovering  want  of  ' title  must 
apply  for  leave  to  repudiate,  715. 

Court  can  order  sale  in  lieu  of  s.p.  though  plaintiff  objects,  716. 
Judgment  cannot  combine  “personal  judgment”  with  cancellation,  628. 
Judgment  fixes  time  for  payment  of  arrears,  718. 

And  provides  for  sale  or  cancellation  in  event  of  continued  default, 
719. 

And  for  vacation  of  caveat  and  forfeiture  of  all  purchase  monies,  720. 
And  for  delivery  of  possession,  721. 

•Judgment  provides  for  future  instalments  as  well  as  past  due  ones,  722. 
And  may  award  certain  special  damages,  723. 

But  not  for  breach  of  any  covenant  relating  directly  to  payment  of 
price,  626. 

Such  cancellation  does  not  affect  chattels  sold  with  land,  691. 

See  Final  Order  of  Foreclosure. 

Foreclosure  may  be  ordered  though  good  title  not  shown,  709a. 

Specific  Performance  (Purchaser’s  Action  for) 

See  Purchaser’s  Action  for  Specific  Performance. 

Statute  of  Frauds  " 

Imperial  Statute,  74. 

Statute  applies  to  a  sheriff’s  sale,  76. 

And  to  a  sale  of  j^art  of  vendor’s  interest,  77. 

And  to  extension  of  time  for  exercising  option,  78. 

Whether  to  extension  of  time  for  payment  of  price  is  doubtful,  79. 

Does  not  apply  to  confirmation  of  voidable  contract,  80. 

A  sale  by  tenant  of  a  building  which  he  has  a  right  to  remove,  81. 
Contracts  merely  arising  out  or  collaterally  connected  with  a  sale  of 
land,  82. 

After  conveyance,  the  statute  is  no  defence  to  action  for  value  of 
land,  83. 

A  party  may  enforce  written  contract  though  he  has  not  signed,  75. 
The  memo,  may  be  made  at  any  time  and  is  effective  retroactively,  86. 
See  Memorandum  of  Contract  as  Required  by  Statute  of  Frauds. 
Necessity  for  pleading  want  of  memorandum,  87,  88,  89. 

See  Verbal  Contract. 

See  Part  Performance  in  Lieu  of  Statutory  Memo,  of  Contract. 

See  Names  of  Parties  in  Memo,  of  Contract. 

Sub-purchasers 

See  Re-sale  by  Purchaser. 

See  Re-sale  by  Vendor. 

Not  duress  for  vendor  to  compel  sub-purchaser  to  pay  bonus,  511. 
Sunday 

In  Alberta  and  British  Columbia  contract  bad  if  made  on,  331. 
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Tacking  (by  Vendor) 

Not  allowed  to  add  to  claim  for  purchase  price,  payment  made  on 
mechanic’s  lien,  507. 

Taxes 

Accruing  after  taking  possession  are  payable  by  purchaser,  393. 

Vendor  must  pay  due  proportion  for  current  year,  558(h). 

And  furnish  clear  tax  certificate,  536. 

And  local  improvement  rates  actually  imposed,  558(d). 

But  not  amount  required  to  commute  sewer  rate,  ib. 

Tax  sale  surplus  is  payable  to  vendor,  10. 

Tender  of  Conveyance 

See  Conveyance  (Preparation  and  Tender). 

Terms  of  Sale 

Memorandum  of  contract  insufficient  if  any  term  agreed  on  is  omitted, 

121. 

Parol  evidence  admitted  to  show  omitted  terms,  122. 

Plnless  contract  purports  to  contain  whole  contract,  123. 

Parol  evidence  inadmissible  to  contradict  term  as  written,  124. 

But  absence  of  a  term  implied  by  law  will  not  invalidate,  125. 

Not  invalidated  by  omission  of  matters  of  honor  or  subsidiary  or 
collateral  matters,  126. 

Insufficient  if  it  misstate  any  term,  127. 

Tender  of  Payment 

See  Payment  (Tender). 

Timber 

License  to  cut,  is  “land,”  if  it  gives  practically  exclusive  possession  of 
land,  6. 

Lien  on  a  sale  of  standing  timber,  761. 

Time  of  the  Essence  (Consequences) 

Default  by  either  party  entitles  the  other  to  rescind  or  resist  s.p.,  649. 
And  this  without  any  notice  of  rescission  (or  of  intention  to  treat  the 
contract  as  at  an  end),  650. 

And  the  purchaser’s  interest  is  gone,  651. 

And  his  caveat  becomes  removable,  651. 

But,  if  sued  by  vendor,  he  cannot  invoke  this  principle  of  the  contract 
becoming  at  an  end,  652. 

Time  of  the  Essence  (Consequence  of  Time  Not  Being  So) 

Default  for  unreasonable  time  bars  s.p.,  660. 

Inability  is  no  excuse  and  a  confession  thereof  will  bar  s.p.,  660. 

But  otherwise  if  default  is  remedied  with  reasonable  diligence  and 
court  can  do  justice  by  imposing  terms,  661. 

See  Laches. 

Time  of  the  Essence  (When  Is  It  So?) 

By  express  words  to  that  effect,  653. 

By  conduct  and  circumstances  may  show  a  contrary  intent,  653. 

May  be  essential  by  inference  from  surrounding  circumstances  or 
nature  of  property,  654. 

Is  essential  in  all  options  or  unilateral  contracts,  656. 

Also  as  to  the  “down”  payment,  656. 

May  subsequently  be  made  essential  by  notice  to  that  effect  by  either 
party,  657. 

But  there  must  be  default  at  the  time  of  notice,  657. 

Essentiality  ceases  upon  waiver  by  the  party  suffering  the  default,  658. 
Various  acts  of  waiver,  658. 
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Whether  extension  of  time  waives  essentiality  as  to  substituted  date, 
658. 

Waiver  of  one  default  inapplicable  to  later  one,  659. 

Title 

See  Want  or  Defect  of  Title. 

See  Conveyance. 

Foreclosure  may  be  granted,  though  good  title  not  shown,  709a. 

Torrens  System 

Bain  v.  Fothergill  applied  notwithstanding,  809. 

Equitable  rights  remain  and  are  still  cognizable,  13. 

Changes  doctrine  of  notice  in  case  of  vendor  re-selling,  448. 

Trustees  (Other  Than  Executors  or  Administrators  or  Agents) 

Where  land  transferred  in  trust  for  sale,  no  notice  to  transferor 
necessary  for  sale- by  transferee,  49. 

But  otherwise  where  transfer  in  trust  gives  no  power  of  sale,  50. 

The  mere  words  “in  trust”  in  a  transfer  do  not  affect  with  notice  a 
purchaser  from  the  transferee,  51. 

How  far  and  when  vendor  is  a  trustee  for  purchaser,  9. 

Unilateral  Mistake 

In  general  no  ground  for  relief,  255. 

Verbal  Contract  a  Good  Defence 
Explained  and  illustrated,  84. 

Verbal  Contract  Valid  Though  Unenforceable 
Explained  and  illustrated,  85. 

Vendor’s  and  Purchaser’s  Act  (of  Ontario) 

Effect  of,  695. 

Vendor’s  Action  for  Specific  Performance  , 

See  Specific  Performance  (Vendor’s  Action). 

Vendor’s  Action  for  Purchase  Money 

Before  conveyance,  it  lies  only  if  there  is  covenant  to  pay,  730. 

Such  covenant  may  be  implied,  371. 

Action  not  affected  by  provision  for  contract  becoming  “void”  for 
non-payment,  732. 

Nor  by  defective  or  abortive  notice  of  cancellation,  733. 

As  to  suing  for  price  or  value  after  conveyance,  where  contract  verbal, 
734. 

Must  allege  and  prove  title  unless  purchaser  has  accepted  or  agreed 
to  pay  irrespectively  of  title,  735. 

When  purchase  price  may  be  garnished,  736. 

When  it  may  be  garnished  for,  737. 

Delay  in  commencing  action  no  bar  (except  as  in  Statute  of 
Limitations),  738. 

Effect  of  rescission  upon  this  action  and  vice  versa,  631  and  632. 
Vendor’s  Action  for  Damages  for  Non-Payment 

Purchaser’s  failure  must  be  such  as  disentitles  him  to  s.p.,  788. 

Measure  of  damages,  788. 

Damages  for  default  for  breach  of  special  covenants  having  no  direct 
'  relation  to  payment  of  price,  626. 

Vendor’s  Interest 

Entitles  him  to  tax  sale  surplus,  10. 

Also  to  fire  insurance  under  the  Mortgage  Act,  11. 

Is  personalty  in  estate  of  deceased  vendor,  12. 

Vendor’s  Lien  on  Land  (General) 

Lien  exists  to  secure  consideration  for  sale  coming  to  him,  741. 

Though  the  same  consists  of  a  covenant  to  maintain,  741. 
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Or  the  assumption  of  encumbrances,  741. 

Or  in  case  of  exchange,  741. 

Or  in  case  of  timber  agreed  to  be  sold  and  removed,  761. 

Where  purchaser  resells,  his  lien  is  limited  to  amount  of  his  equity, 
742. 

Actual  vendor  entitled,  though  title  in  third  person’s  name,  743. 

Not  waived  unless  intent  affirmatively  appears,  744. 

Such  intent  is  prima  facie  inferred  on  selling  land  and  chattels,  745. 

Or  from  taking  a  mortgage,  745. 

But  not  inferred  from  conveyance  to  purchaser,  746. 

Or  from  taking  a  note  (even  though  made  to  a  third  person  or 
endorsed)  or  negotiating  same  or  suing  on  same  to  judgment,  746. 
Lien  passes  to  assignee  of  vendor  (or  endorsee  of  note  to  him),  747. 

As  to  whether  seizable  or  saleable  under  judgment  against  vendor, 
14-16. 

Good  against  mortgagee  and  sub-purchaser,  unless  latter  proves  himself 
“innocent  purchaser  for  value  without  notice,”  749. 

Ditto,  against  purchaser  of  sheriff’s  sale,  750. 

Or  assignee  in  insolvency  of  purchaser,  751. 

Entitles  vendor  to  a  tax  sale  surplus,  752. 

And  to  insurance  money  under  the  Mortgage  Act,  753. 

Vendor’s  Lien  on  Land  (Proceedings  to  Enforce) 

Vendor  can  restrain  waste  by  wood  cutting,  754. 

He  can  get  a  declaration  of  lien  from  court  before  maturity,  755. 
Cannot  sell  except  through  court,  756. 

Judgment  for  sale  provides  for  personal  judgment  for  deficiency 
resulting  therefrom,  757. 

Vendor  cannot  be  allowed  to  bid  if  he  has  conduct  of  sale,  758. 

If  sheriff  has  conduct,  vendor’s  bidding  does  not  vitiate,  759. 

If  purchaser  liable  for  deficiency,  vendor  should  not  be  allowed  to  bid, 
760. 

Vendor's  lien  on  standing  timber  applies  where  timber  agreed  to  be 
sold  removed,  761. 

Vendor’s  Lien  on  Crops  (in  Crop-Payment  Sales) 

No  statutory  lien  where  proceeds  applicable  to  things  other  than  price 
of  land,  76i. 

But  applies  though  all  the  crop  goes  to  vendor,  763. 

Lien  has  priority  over  any  title  derived  from  or  under  purchaser,  764. 

,  Attaches  as  soon  as  crop  exists,  765. 

Not  effected  by  execution  against  purchaser,  765. 

Vendor  may  take  share  before  purchaser  is  bound  to  deliver,  766. 

And  recover  damages  from  elevator  company  for  conversion  of  share, 
767. 

Still,  until  delivery  or  division,  purchaser  not  guilty  of  theft,  768. 

But  effect  is  given  to  a  provision  that  entire  crop  belongs  to  vendor, 
769. 

Verbal  Contract 

In  general,  unenforceable,  74. 

Whether  purchase  monies  paid  are  recoverable,  100. 

May  be  a  good  defence,  84. 

May  be  valid  though  unenforceable,  85. 

Waiver  of  Objections  to  Title 

See  Implied  Acceptance  of  Title. 

See  Provisions  for  Accepting  or  Objecting  to  Title. 

Want  of  Title  (What  Constitutes) 

Want  of  title  to  coal,  276(a). 

Want  of  title  to  mines  and  minerals,  276(b);  but  see  Addenda  on 
page  xlviii. 
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A  public  road  through  the  land,  276(c). 

A  railway  right-of-way,  276(d). 

A  private  right-of-way,  276(e). 

Want  of  possession  by  reason  of  outstanding  lease,  276(d). 
Non-registration  of  plan  (in  certain  provinces),  276(g). 

Easement  to  municipality  for  a  sewer,  etc.,  276(h). 

A  building  restriction,  276 (j). 

Title  being  in  vendor’s  wife,  276  (k). 

Title  dependent  on  a  breach  of  trust,  276(1). 

But  not  fact  of  vendor’s  title  being  under  prior  agreement,  prohibiting 
assignment,  277. 

Nor  property  being  subject  to  government  expropriation,  277. 

Nor  a  correctable  misdescription  in  will,  277. 

Nor  absence  of  dower  affidavit,  277. 

Nor  non-registration  of  vendor’s  title,  277. 

Title  insufficient,  in  case  of  encumbrance,  if  not  payable  before  time 
for  completion,  268-271. 

As  to  whether  bad,  in  case  encumbrances  exceed  balance  of  price,  272 
Title  not  rendered  insufficient  by  mere  transfer  to  third  person,  in 
certain  cases,  283. 

Prima  facie  every  sale  is  of  the  fee  sijnple,  284. 

Where  sale  is  of  such  title  as  vendor  has,  285. 

Vendor  must  have  equitable  right  to  get  legal  estate,  286  and  286a. 
If  vendor  loses  title  after  sale,  situation  same  as  if  originally  bad, 
286b. 

Non-specification  of  reservations  if  sufficiently  indicated,  277. 

Failure  to  deliver  or  verify  abstract  or  show  title  or  remove  objections 
after  demand  warrants  rescission  by  purchaser,  278. 

Vendor  need  not  show  title  till  demand  made,  278. 

Approval  of  vendor’s  solicitor  is  condition  precedent  to  contract  if 
title  is  to  be  made  “satisfactory  to”  them,  279. 

Last  description  is  sufficient  if  it  refers  to  a  registered  instrument 
containing  such,  280. 

Purchaser  is  bound  to  accept  possessory  title,  281. 

But  not  a  doubtful  one,  282. 

Title  is  doubtful  if  it  exposes  to  reasonable  probability  of  litigation. 
282. 

See  Defects  in  Title  to  be  Remedied  Before  Completion. 

Title  under  prior  agreement,  is  sufficient  for  vendor,  273. 

But  not  sufficient  to  entitle  purchaser  to  s.p.,  273. 

Vendor’s  title  insufficient  if  prior  contract  prohibits  resale  without 
vendor’s  consent  and  same  not  obtained,  274. 

So  where  prior  agreement  requires  building  to  satisfaction  of  original 
vendor,  275. 

See  Defects  in  Title  to  be  Remedied  Before  Completion. 

See  Evidence  and  Muniments  to  be  Produced  by  Vendor. 

See  Married  Homesteader. 

Want  of  Title  (Conditions  of  Rescission  for) 

Allowed  them  objection  apparent  on  registry,  318. 

But  not  if  purchaser  knew  at  time  of  sale,  319. 

Nor  if  part  affected  is  trifling,  320. 

Or  if  purchaser  has  rendered  restitution  impossible,  320. 

Purchaser  not  obliged  to  accept  indemnity  or  security,  320a. 

Want  of  Title  (Time  and  Mode  of  Rescission) 

If  some  title,  purchaser  must  demand  completion  and  give  reasonable 
time,  321. 

If  vendor  gets  title  before  repudiation,  it  will  then  be  too  late  for 
purchaser  to  repudiate,  322. 
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If  no  repudiation,  may  show  title  at  trial,  322a. 

Vendor  must  show  title  existing  at  time  of  repudiation,  322c. 

And  must  show  it  existing  at  commencement  of  action  in  certain- cases, 
322b. 

Repudiation  for  want  of  title  is  barred  by  repudiation  on  other  grounds, 
322d. 

If  no  title,  purchaser  may  repudiate  without  demand  or  giving  time, 
323. 

And  not  give  any  notice  before  suing  for  return  of  monies,  324. 

After  proper  repudiation,  it  is  too  late  for  vendor  to  get  title,  325. 

If  want  of  title  discovered  after  vendor’s  decree  for  s.p.  purchaser 
should  apply  for  leave  to  repudiate,  326. 

He  must  make  restitution,  327. 

If  unable,  he  has  no  right  to  rescission,  328. 

He  must  compensate  for  buildings  removed,  329. 

But  is  not  liable  for  occupation  rent,  330. 

Want  of  Title  (Recovery  of  Purchase  Monies  Paid,  Etc.) 

The  general  rule,  287. 

No  notice  of  rescission  necessary  before  action,  288. 

If  he  claims  interest  he  must  account  for  rents  and  profits,  289. 

He  is  not  entitled  to  recover  expenditures  for  improvements,  290. 
Where  stocks  are  transferred  as  part  of  price,  291. 

Where  stock  is  given  as  cash  and  not  mentioned  in  agreement,  292. 
Right  exists  though  vendor’s  agent  retains  money  paid,  293. 
Purchaser  entitled  to  lien,  294. 

Demand  for  return  is  irrevocable  election  by  purchaser  and  bars  him 
from  obtaining  s.p.,  295. 

After  such  rescission  he  is  liable  for  use  and  occupation,  296. 

Want  of  Title  (Compensation  in  Lieu  of  Rescission  for) 

Purchaser  may  waive  rescission,  proceed  with  contract  and  get 
compensation,  297. 

Vendor  may  escape  this  if  contract  expressly  authorizes  him  to 
rescind,  298. 

Purchaser  may  be  precluded  from  damages  by  express  provision,  299. 
No  such  remedy  after  conveyance,  584-594. 

Want  of  Title  (Waiver  by  Purchaser) 

See  Provisions  for  Accepting  or  Objecting  to  Title. 

See  Implied  Acceptance  of  Title. 
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